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ADDITIONAL CITATIONS IN SUPPORT OF 
PETITION FOR REHEARING EN BANC

I. MANNER OF COURT DISPOSAL OF PRO SE APPEAL INDIRECTLY IMPLIES unconstitutional MISCLASSIFICATION AS “FRIVOLOUS” FAR BEYOND BOUNDS OF ANY OBJECTIVE STANDARD

The cursory panel disposition restated no facts, arguments or claims disclosing to a reviewing panel the actual exigent nature of the case that might suggest it to be anything more than a frivolous state court appeal that failed to state a claim. By denying appellants a full appellate procedure including granting filing of a timely-lodged reply brief, the lack of any reasoned analysis to rebut the genuine issues of material fact, evidence and arguments of the appellants, in trivializing the fundamental nature of the lawsuit, denying oral argument under FRAP Rule 34(a)(2) TA \l "FRAP Rule 34(a)(2)" \s "FRAP Rule 34(a)(2)" \c 4 , and sua sponte dismissal of outstanding meritorious motions for sanctions against state actors, indirectly implies that the panel merely followed the District Court’s assertion in its Opinion without explicitly invoking it that the case was “frivolous”, while failing to apply any objective standard to that label or granting independent de novo review.  

The label, “frivolous”, as applied to prisoner appeals under the Prison Litigation Reform Act (PLRA), 28 U.S.C §1915 TA \l "28 U.S.C §1915" \s "28 U.S.C §1915" \c 2  appears from recent cases before this Court to have been applied far beyond the bounds of its statutory intent or any semblance of normal usage to deny pro se litigants equal access to the courts for meritorious cases.  This practice constitutes abuse of the Court’s discretion by indiscriminately blackballing pro se petitioners with a “frivolous” label comparable to vexatious litigant status, with what amounts to a permanent injunction against any future civil actions for redress of constitutional wrongs.  This blackballing label absolutely deters subsequent representation by professional counsel with an implied threat of sanctions and discipline further barring access to the court in future actions. This threatens to undermine pro se plaintiffs’ 14th Amendment fundamental due process interest in meaningful access to the federal courts by treating them as second or third-class citizens. Both the District Court and this Court proceeded for all practical purposes exactly as it would if this were a “three strikes” pro se IFP prisoner appeal barred by §1915(g).  Yet the petitioners are not prisoners, their daughter is a civil detainee, the prior two Habeas petitions do not qualify as “strikes”, and petitioners are not proceeding IFP.

In Andrews v. King, 398 F.3d 1113 (9th Cir., Feb 22, 2005) TA \l "Andrews v. King, 398 F.3d 1113 (9th Cir., Feb 22, 2005)" \s "Andrews v. King, 398 F.3d 1113 (9th Cir., Feb 22, 2005)" \c 1  this Court discussed:

 “there is no Ninth Circuit case law … that explains precisely what the terms "frivolous" or "malicious" mean. In defining these terms, we look to their "ordinary, contemporary, common meaning." Wilderness Soc'y v. United States Fish & Wildlife Serv., 353 F.3d 1051, 1060 (9th Cir.2003) TA \l "Wilderness Soc'y v. United States Fish & Wildlife Serv., 353 F.3d 1051, 1060 (9th Cir.2003)" \s "Wilderness Soc'y v. United States Fish & Wildlife Serv., 353 F.3d 1051, 1060 (9th Cir.2003)" \c 1  (en banc) (internal quotation marks and citations omitted). Thus, a case is frivolous if it is "of little weight or importance: having no basis in law or fact." Webster's Third New International Dictionary 913 (1993) TA \l "Webster's Third New International Dictionary 913 (1993)" \s "Webster's Third New International Dictionary 913 (1993)" \c 3 ; see also Goland v. United States, 903 F.2d 1247, 1258 (9th Cir.1990) TA \l "Goland v. United States, 903 F.2d 1247, 1258 (9th Cir.1990)" \s "Goland v. United States, 903 F.2d 1247, 1258 (9th Cir.1990)" \c 1  (adopting a definition of "frivolous").”  See also Neitzke v Williams, 490 U.S. 319(1989) TA \l " Neitzke v Williams, 490 U.S. 319(1989)" \s " Neitzke v Williams, 490 U.S. 319(1989)" \c 1 [Rule permitting dismissal for failure to state claim does not countenance dismissal based on judge's disbelief of complaint's factual allegations.]also, Denton v. Hernandez, 504 U.S. 25 (1992) TA \l "Denton v. Hernandez, 504 U.S. 25 (1992)" \s "Denton v. Hernandez, 504 U.S. 25 (1992)" \c 1  [In forma pauperis complaint may not be dismissed as frivolous simply because court finds plaintiff's allegations unlikely.]

Here as we briefed the court in our Opening Brief (at p.34), 

“While Franklin v. Murphy, 745 F.2d 1221 (9th Cir.1984) TA \l "Franklin v. Murphy, 745 F.2d 1221 (9th Cir.1984)" \s "Franklin v. Murphy, 745 F.2d 1221 (9th Cir.1984)" \c 1  carved out specific exceptions to the holdings of Armstrong, supra
, allowing dismissals characterizing the complaint to be “frivolous” under 28 U.S.C. §1915(d) TA \l "28 U.S.C. §1915(d)" \s "28 U.S.C. §1915(d)" \c 2  when the plaintiff is proceeding in forma pauperis (IFP), these exceptions are inapposite to the present case for two reasons: 1) Appellants are not proceeding IFP, and 2) the dismissal occurred long after service of process.”

II. ORDINARY MEANING OF “FRIVOLOUS” HARD TO DISCOVER IN FACTS AND PROCEDURAL HISTORY OF CASE

Here, it is hard to discover support for the “ordinary, contemporary, common meaning” of the word “frivolous” in the facts of this appalling case, stretching the bounds of this ordinary term beyond the inelastic limit:  

Appellants Jeffrey Golin, Elsie Golin, parents of 35-year-old adult developmentally disabled Nancy Golin (Golins), raised and cared for Nancy since birth.  Nancy was removed from their care without legal authority or probable cause in 2001, detained after the state was denied judicial authority to hold her further, her name forged to consent papers when she cannot sign her name, her parents arrested to shut them up when they went to the papers with their story, maliciously prosecuted to keep them away from their daughter, denied her civil rights, and after two years was conserved by the State removing all her civil rights.  She is now confined to institutional care and cannot go home, despite the fact that she has no mental illness whatever.  The parents can no longer see their daughter, know of her medical condition, or defend her from abuse.

Nancy was severely injured, molested and abused in state care starting the day she was removed, state officials acting with deliberate indifference conspired to cover this up, and both parents and daughter were and are being denied familial association.  Her parents were arrested for abuse and neglect, but after 14 months, the charges were dropped. Parents allege and filed evidence provided by prosecutors in Excerpts of the Record showing that their prosecution was maliciously inspired to allow the State to conserve Nancy as an effective device to fend off this liability and civil rights lawsuit by pleading to monopolize standing to represent her. 

Neither parent has ever been convicted of abuse or neglect of Nancy.  Nancy and her parents want to live together but are denied free association.  State remedies were exhausted without the grant of any independent review to overturn the conservatorship during the pendency of this Section 1983(5) civil rights lawsuit. Here Golins are seeking vindication of their and their daughter’s civil rights, injuries and abuses, denial of familial association, as already pleaded.  Nancy Golin suffered permanent neurological damage and severe injuries, pre-cancerous (and likely now cancerous) esophageal trauma, and deprivation of medical treatment, to name only a few of the personal injury claims.  The Golins were dismissed in District Court on a FRCP 12(b)(6) TA \l "FRCP 12(b)(6)" \s "FRCP 12(b)(6)" \c 4  motion without being granted leave to amend. If this is “frivolous” as the District Court claimed then the word has been made a mere abstraction.

The Golins do allege that the conservatorship, now termed “permanent” by the federal courts despite the absence of any such statutory classification, was erroneous and based on inadequate and wrongful findings, but do not through this action seek to overturn the state court decision, and sought to amend their original complaint to that effect to cure any possible federal state abstention defects.  The Court of Appeals denied oral argument and misapprehended their suit as being a mere conservatorship appeal subject to Rooker-Feldman abstention and other grounds and affirmed.  

The Golins now seek rehearing on these grounds in this light and in light of Supreme Court’s  TA \l "Exxon Mobile Corp. v. Saudi Basic Industries, Corp., 125 S. Ct,. 1517-1521 (Mar 30, 2005)" \s "Exxon Mobile Corp. v. Saudi Basic Industries, Corp., 125 S. Ct,. 1517-1521 (Mar 30, 2005)" \c 1 Exxon Mobile Corp. v. Saudi Basic Industries, Corp., 125 S. Ct. 1517-1521 (Mar 30, 2005) decided during the pendency of this appeal and after briefing, which they claim entitlement to on the grounds that they do not seek to overturn the state court decision by this action.

III. CITATION OF UNPUBLISHED DISPOSITIONS OR ORDERS (c.r. 36-3(b)(ii))

Per C.R. 36-6(c), Petitioners Golins attach copies of each unpublished disposition or order cited in the Petition for Rehearing En Banc (“PREB”), as well as cited here in this Memorandum of Additional Citations, in Appendix A hereto. 

In the current Petition for Rehearing En Banc, Golin v. Allenby, 2005 WL 1475615 (9th Cir., 2005) TA \l "Golin v. Allenby, 2005 WL 1475615 (9th Cir., 2005)" \s "Golin v. Allenby, 2005 WL 1475615 (9th Cir., 2005)" \c 10  (“Golin”) was referred to absent the citation, for the panel disposition affirming the lower court dismissal in the present case (PREB, pp1-15).

 As argued in PREB, the Circuit panel (Kleinfeld, Tajima, Thomas, Circuit Judges) incorrectly opined in Golin that the Golins were merely seeking a reversal of the state court conservatorship orders, rather than in reality seeking vindication of their federal rights and damages as pleaded.  In this light, this case may not be dispositively distinguished from Smith v. Riverside County, 2005 WL 1473958 (9th Cir., 2005) TA \l "Smith v. Riverside County, 2005 WL 1473958 (9th Cir., 2005)" \s "Smith v. Riverside County, 2005 WL 1473958 (9th Cir., 2005)" \c 10 , rehr’g appl’d July 7, 2005, cited PREB pp 5-6.  In Smith, the panel reversed the District Court ruling that Smith’s case is barred by Rooker Feldman abstention, in light of an intervening unanimous US Supreme Court decision, Exxon Mobile Corp. v. Saudi Basic Industries, Corp., 125 S. Ct,. 1517-1521 (Mar 30, 2005) TA \s "Exxon Mobile Corp. v. Saudi Basic Industries, Corp., 125 S. Ct,. 1517-1521 (Mar 30, 2005)" , narrowing the scope of Rooker-Feldman, “because his complaint does not allege that the state court judgment was erroneous” (Smith).  Here, Petitioners Golins do allege that the state court judgment was erroneous, but wholly consistent with the scope of Exxon is not here petitioning this Court, in this separate “parallel action” “properly invoked[ing] concurrent jurisdiction” (Exxon, at 1520), for reversal of that state judgment.  Therefore, Golins are entitled to the same dispositive holdings on rehearing and a judgment of reversal as was Smith on the same grounds: reversal of the panel affirmation on Rooker-Feldman grounds in light of Exxon.
IV. DEPRIVATIONS OF 1ST AND 14TH AMENDMENT RIGHTS OF FAMILIAL ASSOCIATION

Here, Golins, parents and daughter both, alleged deprivation of the same 1st TA \l " US Constitution Amendment I " \s "US Constitution Amendment I" \c 7  and 14th Amendment TA \l "US Constitution Amendment XIV" \s "14th Amendment" \c 7  right of familial association liberty interest by the state conservator.  This right of familial association extends to the parent-petitioners as well as to their daughter, regardless of whatever standing as next friends or guardians ad litem the Court grants or denies with respect to their representation of their daughter’s claims.  In briefing in District Court (Opposition to County Motion to Dismiss, pp 16-17) we pleaded:

“It is well established that a parent has a ‘fundamental liberty interest’ in ‘the companionship and society of his or her child’ which is shared equally by the child and that ‘[t]he state's interference with that liberty interest without due process of law is remediable under [42 U.S.C S] 1983.’  Kelson v. City of Springfield, 767 F.2d 651, 654-55 (9th Cir. 1985) TA \l "Kelson v. City of Springfield, 767 F.2d 651, 654-55 (9th Cir. 1985)" \s "Kelson v. City of Springfield, 767 F.2d 651, 654-55 (9th Cir. 1985)" \c 1  (citing Santosky v. Kramer, 455 U.S. 745, 753 (1982) TA \l "Santosky v. Kramer, 455 U.S. 745, 753 (1982)" \s "Santosky v. Kramer, 455 U.S. 745, 753 (1982)" \c 1 ).  ‘[T]his constitutional interest in familial companionship and society logically extends to protect children from unwarranted state interference with their relationships with their parents…Parents possess a constitutionally protected liberty interest in the companionship and society of their children’, declining to follow White v. Talboys, 573 F.Supp. 49 (1983) TA \l "White v. Talboys, 573 F.Supp. 49 (1983)" \s "White v. Talboys, 573 F.Supp. 49 (1983)" \c 1 ; Jackson v. Marsh, 551 F.Supp. 1091 (1982) TA \l "Jackson v. Marsh, 551 F.Supp. 1091 (1982)" \s "Jackson v. Marsh, 551 F.Supp. 1091 (1982)" \c 1 ; and Dohaish v. Tooley, 670 F.2d 934 (1982) TA \l "Dohaish v. Tooley, 670 F.2d 934 (1982)" \s "Dohaish v. Tooley, 670 F.2d 934 (1982)" \c 1 . 42 U.S.C.A. § 1983;  U.S.C.A. Const. Amend.  14.” Smith v. City of Fontana, 818 F.2d 1411, 1418 (9th Cir. 1987) TA \l "Smith v. City of Fontana, 818 F.2d 1411, 1418 (9th Cir. 1987)" \s "Smith v. City of Fontana, 818 F.2d 1411, 1418 (9th Cir. 1987)" \c 1  overruled on other grounds by Hodges v. De La Vina, 199 F.3d 1037 (9th Cir. 1999) TA \l "Hodges v. De La Vina, 199 F.3d 1037 (9th Cir. 1999)" \s "Hodges v. De La Vina, 199 F.3d 1037 (9th Cir. 1999)" \c 1 .  Moreover, ‘the First Amendment protects those relationships, including family relationships, that presupposes deep attachments and commitments to the necessarily few other individuals with whom one shares not only a special community of thoughts, experiences, and beliefs but also distinctively personal aspects of one's life.’  ‘ Board of Dir. v. Rotary Club, 481 U.S. 537, 545 (1987) (quoting Roberts v. United States Jaycees, 468 U.S. 609, 619-20 (1984)) TA \l "Roberts v. United States Jaycees, 468 U.S. 609, 619-20 (1984))" \s "Roberts v. United States Jaycees, 468 U.S. 609, 619-20 (1984))" \c 1 ; see also Conti v. City of Fremont, 919 F.2d 1385, 1388-89 (9th Cir.1990) TA \l "Conti v. City of Fremont, 919 F.2d 1385, 1388-89 (9th Cir.1990)" \s "Conti v. City of Fremont, 919 F.2d 1385, 1388-89 (9th Cir.1990)" \c 1 .” 

Even when there was no familial relationship, between a fiancé and the children of his fiancée, in Wittman v. Saenz, 108 Fed. Appx. 548 (9th Cir., 2004) TA \l "Wittman v. Saenz, 108 Fed. Appx. 548 (9th Cir., 2004)" \s "Wittman v. Saenz, 108 Fed. Appx. 548 (9th Cir., 2004)" \c 10  this Court has ruled that a significant associational liberty interest existed that required remand to consider constitutional protection. In Wittman, this Court sua sponte offered Mr. Wittman appointed counsel after briefing and before ruling, and granted oral argument, unlike here.
V. SUPREMACY CLAUSE OVERRIDES STATE INTERESTS AND IMMUNITIES

While the state has been appointed as Nancy Golin’s conservator, the state’s powers over her are not unlimited, and are subject to Ex Parte Young 209 U.S. 123 (1908) TA \l "Ex Parte Young 209 U.S. 123 (1908)" \s "Ex Parte Young 209 U.S. 123 (1908)" \c 1  state official injunction against constitutional misconduct. Denials of familial association fundamental liberty interests, taking just one of the constitutional harms imposed, thus contravene the First and Fourteenth Amendments, and are barred under Article VI (§2) TA \l "US Constitution Article VI (§2)" \s "US Constitution Article VI §2" \c 7  (the Supremacy Clause) of the Constitution:

“This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.”

Significantly, it is a matter of record that the State Court orders contained no specific instructions either in dicta or in the judgment to the state conservator regarding the exercise of his conservatorship powers over Nancy, leaving all discretion to the conservator.  Authority does not exist under the state’s probate or welfare and institutions statutes to impose restrictions on the rights of familial or any other sort of association.  Nor did [or could] the state conservatorship court exonerate these state actors from liability for the wrongs and injuries they committed.  Nor may even the Rooker-Feldman abstention doctrine immunize state officials, including judicial officers, from violations of constitutional provisions, under the Supremacy Clause. 

Thus it is wholly unnecessary to overturn the state conservatorship to vindicate any of the federal civil and legal rights of Nancy Golin or her parents complained of in the instant case. Section 1983 subjects any person who deprives someone of a constitutional right under color of state law to civil liability for that deprivation. 42 U.S.C. § 1983 TA \l "42 U.S.C. § 1983" \s "42 U.S.C. § 1983" \c 2  (1994).

In Kimes v Stone, 84 F.3d 1121 (9th Cir. 1996) TA \l "Kimes v Stone, 84 F.3d 1121 (9th Cir. 1996)" \s "Kimes v Stone, 84 F.3d 1121 (9th Cir. 1996)" \c 1  this Court held that: 

“Conduct by persons acting under color of state law which is wrongful under 42 U.S.C. § 1983 or § 1985(3) cannot be immunized by state law. A construction of the federal statute which permitted a state immunity defense to have controlling effect would transmute a basic guarantee into an illusory promise; and the supremacy clause of the Constitution insures that the proper construction may be enforced.”

Insofar, as the record contained in Appellant’s Excepts clearly proves and as we seek to explore further in District Court on remand in discovery, these State officials and vendors prosecuted this conservatorship as a device to immunize them from civil litigation, without more there is no practical difference between this conservatorship and a claim of absolute immunity for these state actors.  While this may appear without studying the record we have provided to be an outrageous charge, this court has studiously avoided inspecting the record we have provided presuming that as pro se litigants our case lacks merit, and has followed suit with the state court denying any independent review of the evidence.

VI. COURT IGNORED PLEADINGS CITING ANKENBRANDT V. RICHARDS HOLDING DOMESTIC RELATIONS EXCEPTION DID NOT APPLY, THE FAILURE OF YOUNGER FIRST PRONG, OR ROOKER-FELDMAN

The panel refused to provide any reasoned analysis in opposition to the parents pleadings justifying the denial of a guardian ad litem for Nancy Golin, saying only:

“Further, the district court went to the merits of the guardian ad litem issue. It considered the detailed factual findings of the state court and the legal doctrines that restrain a federal court from acting in such circumstances, including the Rooker-Feldman and Younger abstention doctrines, and the domestic-relations exception to federal jurisdiction. The district court did not abuse its discretion when it declined to appoint the Golins as Nancy Golin's guardians ad litem.”

Our petition for rehearing seeks reversal on the Rooker-Feldman grounds in light of Exxon.  The court was mute on which state court findings “restrain it from acting under such circumstances”, yet the parents fully pleaded that there was no longer any “ongoing” state court proceeding fulfilling the first prong of Younger v. Harris, 401 U.S. 37 (1971) TA \l "Younger v. Harris, 401 U.S. 37 (1971)" \s "Younger v. Harris, 401 U.S. 37 (1971)" \c 1  (Aplt. Op. Brief pp 57-64, and Ankenbrandt v. Richards, 504 U.S. 689 (1992) TA \l "Ankenbrandt v. Richards, 504 U.S. 689 (1992)" \s "Ankenbrandt v. Richards, 504 U.S. 689 (1992)" \c 1  specifically barred federal abstention under the domestic relations exception under circumstances like these that did not involve divorce, alimony or child custody (intrafamily contest), or under Younger and provided no reasoned analysis against the parents pleadings to the contrary. 

VII. COURTS ARE IN CONFLICT WITH SECOND CIRCUIT ON ISSUE OF NON-ATTORNEY PARENT REPRESENTATIVES 

The panel ruling cites Johns v County of San Diego, 114 F.3d 874 (9th Cir., 1997) TA \l "Johns v County of San Diego, 114 F.3d 874 (9th Cir., 1997)" \s "Johns v County of San Diego, 114 F.3d 874 (9th Cir., 1997)" \c 1  for the proposition, well-settled in this Circuit, that non-attorneys are not allowed to represent others as guardians ad litem and thus could not represent their daughter’s claims. The parents were unrepresented, but were seeking representation and requested assigned counsel under 28 U.S.C. §1915 TA \l "28 U.S.C. §1915" \s "28 U.S.C. §1915" \c 2  for their daughter at the time of dismissal.  Affirmation by the panel of the District Court dismissal with prejudice with no opportunity granted by to cure the defect by retaining an attorney, on grounds of Johns was reversible error since this Court held in Johns that the District court should have dismissed without prejudice and only after an opportunity to seek counsel, see also Cheung v. Youth Orchestra Found. of Buffalo, Inc., 906 F.2d 59, 61-62 (2d Cir.1990) TA \l "Cheung v. Youth Orchestra Found. of Buffalo, Inc., 906 F.2d 59, 61-62 (2d Cir.1990)" \s "Cheung v. Youth Orchestra Found. of Buffalo, Inc., 906 F.2d 59, 61-62 (2d Cir.1990)" \c 1 . 

A. The Circuit's General Rule Is Inapplicable 

The panel opinion focuses on the basic constitutional problem here, in that due to FRCP Rule 17(b) the parents are barred from proceeding as next friends, even though that standing is firmly rooted in common law. This is because 17(b) states that whenever there is a pre-existing general representative, even though the general representative may be wholly inadequate such as being named as a defendant in the suit, the choice of representative must be determined by the law of the forum state.  And here in California the law, Cal. Civ. Proc. § 372(a) TA \l "Cal. Civ. Proc. § 372(a)" \s "Cal. Civ. Proc. § 372(a)" \c 2  requires that the minor or incompetent be represented by a conservator, allowing no discretion to the court for the case where that representative may be wholly inadequate.  In that case, the only remedy is appointment as guardian ad litem. However, GAL standing is barred by Johns where a parent is unrepresented.  In that case a court is obliged to consider appointed counsel for the unrepresented GAL whose representation is for all practical purposes unavailable for a variety of reasons if the child or incompetent is not to be barred from access to due process in a court.

While this is well-settled law in the 9th Circuit, the rule of Johns is no longer as universal as might be thought, however.  In the 2nd Circuit an exception has been distinguished which allows a non-parent to represent a child or incompetent under FRCP Rule 17(c), in appeals of denials of SSI payments by the Social Security Administration.  This exception may be narrow, but the instructive inquiry and discussion in Machadio v Apfel, 276 F.3d 103 (2nd Cir., 2002) TA \l "Machadio v Apfel, 276 F.3d 103 (2nd Cir., 2002)" \s "Machadio v Apfel, 276 F.3d 103 (2nd Cir., 2002)" \c 1  invites careful reflection and reconsideration of the general rule distinguished here under exceptional circumstances, viewing facts and policy considerations remarkably similar to those in the instant case, but reaching a far different and we would argue more equitable result for the child or incompetent.  See more recently, Tindall v. Poultney High Sch. Dist., No. 03-7650 (2d Cir. July 05, 2005) TA \l "Tindall v. Poultney High Sch. Dist., No. 03-7650 (2d Cir. July 05, 2005)" \s "Tindall v. Poultney High Sch. Dist., No. 03-7650 (2d Cir. July 05, 2005)" \c 10  [“this rule is not as absolute as it may seem…the rule that a non-attorney may not represent her child should be applied gingerly”] This represents a conflict between this Circuit and the 2nd Circuit that requires resolution, that we will proceed to elaborate.  The Supreme Court has never resolved that conflict or ruled on that issue.

The Tyndall Court reasoned:

“Although the rule stems largely from our desire to protect the interests of minors, see Cheung, 906 F.2d at 61, Murphy, 297 F.3d at 201, we think it may, in some instances, undermine a child’s interest in having claims pursued for him or her when counsel is as a practical matter unavailable.  Indeed, although the general rule serves the salutary purpose of making competent representation of children more likely, in some cases – perhaps in the appeal before us – it may force minors out of court altogether.  While the Cheung court noted that “:[to] allow guardians to bring pro se litigation also invites abuse,” 906 F.2d at 61, not allowing guardians to do so – if they are regarded by the court as reasonably competent in this regard – may thus result, in some instances, in unredressed violations of children’s rights or interests”

The distinguishing feature of these cases is not, as currently apprehended, whether a non-attorney parent represents their child in Social Security Appeals, but that in exceptionally compelling circumstances that cry out for relief if a capable parent did not do so where an attorney was for all practical purposes unavailable the child’s access to the courts and their basic constitutional guarantees would be denied and the child’s [or incompetent’s] voice could never be brought into the courtroom.  Relief would simply become unavailable.  That is exactly the same argument that Petitioner Golin argued in his District Court Brief in Opposition to the County’s Motion to Dismiss.

B. The concerns behind the rule do not apply here
These cases are distinguishable on their facts.  In Cheung, the case that inspired this rule in the 2nd Circuit, the case involved a father's unhappiness with the seating arrangement of a children's orchestra
. Johns involved a father’s making a federal case out of the impounding of his son’s vehicle. The rule was therefore motivated in part by the desire to avoid abuses by non-attorney representatives bringing frivolous cases, far more so than the instant case that cries out for relief, where an incompetent adult child who had been raised in a loving family environment all her life has been for all practical purposes kidnapped, raped, abused and injured with all her rights stripped from her by state actors conspiring to deprive her of her civil rights and her rights of familial association 

Now, the application of this rule has expanded here far beyond the bounds of the original concern, to where District Courts in numerous meritorious cases as in the instant case now presume that cases brought by unrepresented pro se parents on behalf of their children must be frivolous without examining the material facts, as the District judge here flatly stated (March 25, 2004), and throw the child or incompetent out of Court without any serious hearing, and the minor's right is destroyed.  Certainly many non-attorney parents are incapable of providing professional representation and in those cases appointed counsel may be considered. But the rule born of good intentions has also expanded into a convenient tool for overworked District Court judges to clear their clogged dockets, even when the case involves exigent circumstances.  That is simply an unacceptable result.

“In determining whether the appointment of counsel is necessary under in forma pauperis statute, in a case involving a party who is unable to represent himself because he is a minor, the court should consider the fact that, without appointment of counsel, the case will not go forward at all. Wenger v. Canastota Cent. School Dist., 146 F.3d 123, 127 Ed. Law Rep. 66, 41 Fed. R. Serv. 3d (LCP) 744 (2d Cir. 1998), cert. denied, 119 S. Ct. 1267, 143 L. Ed. 2d 363 (U.S. 1999) TA \l "Wenger v. Canastota Cent. School Dist., 146 F.3d 123, 127 Ed. Law Rep. 66, 41 Fed. R. Serv. 3d (LCP) 744 (2d Cir. 1998), cert. denied, 119 S. Ct. 1267, 143 L. Ed. 2d 363 (U.S. 1999)" \s "Wenger v. Canastota Cent. School Dist., 146 F.3d 123, 127 Ed. Law Rep. 66, 41 Fed. R. Serv. 3d (LCP) 744 (2d Cir. 1998), cert. denied, 119 S. Ct. 1267, 143 L. Ed. 2d 363 (U.S. 1999)" \c 1  and related reference, 181 F.3d 84, 136 Ed. Law Rep. 226 (2d Cir. 1999) and (distinguished on other grounds by, Maldonado ex rel. Maldonado v. Apfel, 55 F. Supp. 2d 296 (S.D.N.Y. 1999)).”

In Gallo v. U.S., 331 F.Supp.2d 446, (E.D.Va., Aug 23, 2004 TA \l "Gallo v. U.S., 331 F.Supp.2d 446, (E.D.Va., Aug 23, 2004)" \s "Gallo v. U.S., 331 F.Supp.2d 446, (E.D.Va., Aug 23, 2004" \c 1 ), the court stated, 

“The rule against allowing pro se parents to litigate on behalf of minors is aimed at protecting the rights of children. See, e.g., Cheung, 906 F.2d at 61 ("Where [children] have claims that require adjudication, they are entitled to trained legal assistance so their rights may be fully protected.").  It would be a perverse result to rest dismissal of M.G.'s claim on this ground, thereby preventing her from ever litigating her claim, as she is clearly the person the rule means to protect. 

The inquiry in Maldonado ex rel. Maldonado v. Apfel., 55 F.Supp.2d 296, (S.D.N.Y.,1999) TA \l "Maldonado ex rel. Maldonado v. Apfel., 55 F.Supp.2d 296, (S.D.N.Y.,1999)" \s "Maldonado ex rel. Maldonado v. Apfel., 55 F.Supp.2d 296, (S.D.N.Y.,1999)" \c 1  carefully examined the basic policy considerations underlying the rule permitting non-attorneys to represent their children in Social Security appeals, based on a four part policy test that can be expanded to fit other circumstances:

“We hold that parents should be permitted to represent their children without an attorney in SSI cases for at least the following four policy reasons: (1) the parents represented their children throughout the administrative proceedings and they should be permitted to do so on appeal; (2) an appeal from the denial of SSI benefits is a common and fairly simple proceeding that is often prosecuted without the assistance of counsel; (3) plaintiffs in these cases are often unable to obtain counsel; and (4) child SSI benefits are intended to aid disabled children while they are children and therefore those rights must be vindicated in a timely manner.”

C. The Difficulty of Appointing Counsel

It is highly instructive to recite Maldonado at length in this respect, as it mirrors precisely the poignant experiences of the litigants here, in that attorneys are simply not available in financially unattractive cases such as this no matter how diligently sought, especially when the opponent is the State with virtually unlimited resources, and we attach this case in the appendix for review:

“Throughout these administrative proceedings, Ms. Maldonado represented Rogelio. This was not, however, due to a lack of effort in trying to find an attorney. Soon after the SSA sent Ms. Maldonado the October 13, 1995 letter containing the list of groups that provide legal assistance to individuals seeking SSI benefits, she and her husband began to try to find a lawyer to represent Rogelio and "contacted every organization on the list in Manhattan and the Bronx." (Maldonado Aff. ¶¶ 5-6). None of these lawyers offered Ms. Maldonado so much as an initial appointment. (Id. ¶ 6). Ms. Maldonado then sought the services of private lawyers who advertised that they took disability cases. (Id.). Some replied that they did not take children's cases, while others said that they might take a child's case, but only if the family paid a retainer of $1,000. (Id.). The family, however, was not financially able to pay the requested retainer and thus Ms. Maldonado continued to represent her son. (Id.)….

 “Second, it is difficult for claimants to find counsel willing to take these cases. Unfortunately, these social security appeals often "are not very attractive cases" to non-volunteer private attorneys. (Tr. at 36). As plaintiffs' counsel explained: "In general, attorneys in private practice, including members of the Social Security bar, will not accept children's SSI cases." [FN13] (See Baker Aff. ¶ 4). Further, legal services organizations cannot be expected to accept all of the children's SSI cases. Due to lack of funding, the loss of staff positions, and other responsibilities, most organizations are operating at or near capacity. (*307 See id. ¶¶ 5-7). See also Bruce A. Green, Foreword, Rationing Lawyers: Ethical and Professional Issues in the Delivery of Legal Services to Low-Income Clients, 67 Fordham L.Rev. 1713, 1713 (1999) TA \l "Bruce A. Green, Foreword, Rationing Lawyers: Ethical and Professional Issues in the Delivery of Legal Services to Low-Income Clients, 67 Fordham L.Rev. 1713, 1713 (1999)" \s "Bruce A. Green, Foreword, Rationing Lawyers: Ethical and Professional Issues in the Delivery of Legal Services to Low-Income Clients, 67 Fordham L.Rev. 1713, 1713 (1999)" \c 5  ("It is ... commonly understood that the present level of government and private funding for legal services for low-income persons is woefully inadequate to meet the pressing legal need.").

D. Statute of Limitations CONCERNS

Citing Gallo, supra:

“…Dismissal would be a particularly harsh result in this case because any subsequent claim filed by MR. after dismissal of this action would be effectively barred by the statute of limitations. [FN4] Infancy does not toll the statute of limitations under the Federal Tort Claims Act. Vogel v. Linde, 23 F.3d 78, 80 (4th Cir.1994) TA \l "Vogel v. Linde, 23 F.3d 78, 80 (4th Cir.1994)" \s "Vogel v. Linde, 23 F.3d 78, 80 (4th Cir.1994)" \c 1  (stating the "blackletter rule" that a statute of limitations "runs against all persons, even those under a disability, unless the statute expressly provides otherwise."). Therefore, M.G. would not be able to litigate her claim on her own behalf when she reaches adulthood. Furthermore, Ms. Gallo would be effectively barred from refiling the instant lawsuit or filing any other lawsuit based on the allegations in her complaint once this suit is dismissed, because she filed this suit just two days before the statute of limitations would have run. [FN5]”

Here, there would be no salutary benefit to dismissing the case against these corrupt state officials for the injuries they have caused and the civil rights they have denied Nancy Golin in the hopes that professional counsel would be appointed, given that the case would for all practical purposes never be revivable and the case would never go forward with or without attorney representation, due to the expiration of the Statutes of Limitations, even if she is not able to get appointed counsel, and a miscarriage of justice will go unadressed.  She is also not a minor and thus could not revive the appeal on her own when she reaches the age of majority, or at any other time, distinguishing another of the concerns underlying Johns and Cheung.

Therefore, this Court must grant rehearing to consider reversal in pursuant to conflicts between the courts in light of Tindall and Machadio, and to bring the voices of abused conservatees into the court for vindication of their rights.

VIII. SUA SPONTE DISMISSAL OF APPELLANTS’ MERITORIOUS SANCTIONS MOTIONS DENIED DUE PROCESS

County Appellee filed a totally frivolous, completely unmeritorious, extremely burdensome Motion to Strike, claiming at least 58 passages in Appellant Golin’s Opening Brief were not found in the record before the District Court and thus were improperly presented as an impermissible expansion of the record on appeal, whereas in each and every instance they were easily found in several instances in the record, many times in the Original Complaint. The County simply tried to censor the opening brief of any embarrassing content they did not like that they did not want to appear on the record. This required at least two weeks of burdensome and unnecessary work to find and cite each place where a passage that was claimed to be absent from the record before the District Court actually was found. Appellant Golin filed an Opposition Motion cataloguing each instance disproving the frivolous allegations contained in these Motions to Strike, asking for sanctions which would have been granted without hesitation by the Court had Appellant Golin been the perpetrator of this misrepresentation in bad faith. Thus these motions were certainly not moot as claimed because they represented impositions of unnecessary and burdensome pleadings, including filing of affidavits including extensive and deliberate misrepresentations to the court in Opposition to Appellants’ Motions for Emergency Injunction made in bad faith sanctionable under FRCP Rule 56(g) TA \l "FRCP Rule 56(g)" \s "FRCP Rule 56(g)" \c 4 .  The Court showed favoritism towards the state in refusing to even consider Appellants’ perfectly meritorious sanction motions.
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� Armstrong v. Rushing, 352 F.2d 836, (9th Cir. 1965)� TA \l "Armstrong v. Rushing, 352 F.2d 836, (9th Cir. 1965)" \s "Armstrong v. Rushing, 352 F.2d 836, (9th Cir. 1965)" \c 1 �


� See Cheung, 906 F.2d at 61 (suggesting that "the present case may demonstrate" that allowing guardians to bring pro se litigation invites abuse); id. at 62 ("[W]e confess our own view that the facts of this case hardly cry out for the appointment of counsel."
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