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INTRODUCTION

Plaintiff-Appellants Jeffrey Golin, Elsie Golin and Nancy Golin hereby respectfully submit this Reply Brief in Support of Review, to alert this Court to respondent San Andreas Regional Center’s (SARC’s) solicitation of the Court’s confidence in SARC’s guardianship to perpetuate the indifference and inattention that frequently mark guardianship cases.  This Court recently acknowledged guardian abuse to be a critical issue of statewide importance
. Respondent SARC has answered by glossing over pertinent facts and law, in the purported interest of judicial economy (Resp. Ans. p1¶1).  An objective reading of the petition will show that it is for this Court to examine important details that SARC seeks to discredit by criticism, not argument, not for respondent to advise whether it is “cryptic” or in need of “deciphering” (Resp. Ans. p1¶1).

SUMMARY

SARC challenges this Court’s jurisdiction to review this case, based on its unsupported assertion that there are no court conflicts or important issues being presented for this Court to review. This Petition for Review (p.19) stated: ”The ground for granting the petition is CRC Rule 28(b)(1) TA \l "CRC Rule 28(b)(1)" \s "CRC Rule 28(b)(1)" \c 4 , ‘when necessary…to settle an important question of law’”.  Whether the question of law presented is important is for this Court to decide in the exercise of its carefully reasoned judgment, by declining respondent’s invitation to glide over facts, arguments and details that bear directly upon its decision in this case. 

The issues of first impression were stated, Can a conservator or guardian be sued civilly for negligence damages and abuses of its discretionary powers on behalf of a person for whom the conservator has been appointed?  What is the relationship between the powers of a guardian ad litem and a defendant conservator when brought into conflict in a civil suit?  Can a plaintiff’s inviolable right to a fair trial in a  Code Civ. Proc. §396b(d) TA \l " Code Civ. Proc.§396b(d)" \s " Code Civ. Proc.§396b(d)" \c 2  countermotion to retain an unbiased proper opening venue override the literal removal statutes of  Code Civ. Proc. §394(b) TA \l " Code Civ. Proc. §394(b)" \s " Code Civ. Proc. §394(b)" \c 2  and  Gov. Code §955.2 TA \l " Gov. Code §955.2" \s " Gov. Code §955.2" \c 2 , without an answer requirement?

These must be considered important questions of law, especially after the Court’s stated recognition of the abuses associated with private conservatorships1. The Court should address these same abuses in public conservatorships.  In Congress, the Senate Special Committee on Aging, spurred by disturbing testimony of nationwide guardian abuse, called for proposals on improving guardianship for the elderly.  There could be no better appropriation of judicial resources than to settle the important legal issues in this case.  

Without review of the interlocutory orders of the respondent court, petitioner’s conservatorship negligence suit will be inevitably, unfairly and irrevocably prejudiced before the civil trial court. SARC’s abuses of its discretionary powers and the tortious behavior that facilitated its conservatorship will remain unchallenged, unpunished, unabated, tacitly encouraged.  SARC and other public conservators will have again succeeded in improperly and fraudulently removing standing from a ward’s sole available representatives, and in transferring the ward’s case back to a non-neutral court where local and institutional bias with these entrenched defendants has been demonstrated. 

LEGAL DISCUSSION

I. 

FACTUAL MISSTATEMENTS IN RESPONDENT SARC’S ANSWER

Contrary to SARC’s Answer (Resp. Ans. p1 ¶2), petitioners do not ask this Court to sit as a super-legislature to “amend a statute”, but only to exercise its powers to harmonize remaining unsettled conflicting venue statutory provisions. 

A long and unbroken line of venue cases, disregarded by SARC and respondent court, mandates inquiry into the overriding legislative intent: a fair proceeding for all parties in a neutral court (Paesano v Superior Court of Mono County, (1988) 204 Cal.App.3d 17 TA \l "Paesano v Superior Court of Mono County (1988) 204 Cal.App.3d 17" \s "Paesano v Superior Court of Mono County (1988) 204 Cal.App.3d 17" \c 1 , Rios v Lacey Trucking Co.(1954) 123 Cal App 2d 865, 268 P2d 160 TA \l "Rios v Lacey Trucking Co.(1954) 123 Cal App 2d 865, 268 P2d 160" \s "Rios v Lacey Trucking Co.(1954) 123 Cal App 2d 865, 268 P2d 160" \c 1 , People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423 TA \l "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \s "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \c 1  [75 P.2d 560]. Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645, 335 P.2d 672 TA \l "Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645, 335 P.2d 672" \s "Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645, 335 P.2d 672" \c 1 , Delgado v. Superior Court, 74 Cal.App.3d 560), TA \l "Delgado v. Superior Court, 74 Cal.App.3d 560" \s "Delgado v. Superior Court, 74 Cal.App.3d 560" \c 1  when in conflict with literal removal provisions that respondents rely upon (Resp. Ans. p2¶3; Pet. Writ Mand. pp19-31). 

Contrary to respondent SARC (Resp. Ans. p1¶2), Petitioners do not ask to “revisit” the 2003 conservatorship opinion, but to litigate the conservators’ abuses in a negligence suit for damages and injunctive relief. The 2003 opinion was never reviewed, appealed or challenged, because of serious irregularities (fraud and undue influence, similar to other guardianship abuse cases) in the proposed transferee court and the Sixth District. Respondents improperly leveraged this 2003 probate opinion to thwart petitioner’s §1983 federal civil rights lawsuit, with similar invitations to inattention and indifference (Resp. Ans. p1¶2).

Even taking the 2003 opinion as factually accurate, it merely criticized the parent’s ability to care for Nancy and from acting as their daughter’s conservator. The roles of a guardian ad litem and a conservator are different and require different qualifications
.  Neither the findings or the underlying grounds support respondents’ conflict of interest claim, and do not disqualify Mrs. Golin as guardian ad litem, a role that protects her daughter’s legal interests. 

The only conflicts of interest relevant to this proceeding should be those stated in the complaint against defendants. 

1. Respondent Materially Misquotes Respondent Court’s Opinion

Contrary to SARC’s claim, the November 2, 2006 opinion of the Sacramento Superior Court in nullifying Mrs. Golins’ appointment says nothing whatever about “unfit[ness] to protect Nancy Golin’s best interests” as misquoted by SARC: 

“The Sacramento Superior Court Statement of Decision carefully points out that it relies upon findings of fact, based on clear and convincing evidence, that Elsie Golin was affirmatively unfit to protect Nancy Golin’s best interests.” (Resp. Ans. p2¶1) (emph. added)

The statement of the respondent court does not support SARC’s language. Respondent intentionally misquotes one key term from the 2003 probate court opinion (infra p7).  That 2003 opinion finds no unfitness to protect. Instead it asserted unfitness to provide.  By changing “provide” to “protect” here and elsewhere in their pleadings (only once, buried in its answer, respondent uses “provide” (Resp. Ans. p3¶1)), respondent SARC misapplies the 2003 court opinion concerning Mrs. Golin’s ability to protect her daughter’s rights (infra p7).  

The respondent court’s opinion did not find Mrs. Golin unfit to provide or to protect, but only:

 “That statement of decision makes it clear to this Court that Jeffrey and Elsie Golin should not be appointed Guardian Ad Litem” (Pet. Exh. v.II, p352, ¶2). 

Indeed, the respondent court offered no reasoned analysis to support this conclusion, nor stated which grounds it relied upon from the 2003 probate opinion. 

SARC continues to misstate the respondent court’s opinion:
“the facts of this case…do not support the very premise of the Golin’s Petition for Review here, that the Guardian Ad Litem appointment was vacated only for their failure to serve anyone with the Notice of Application” (Resp. Ans. p3¶1). 

In fact, the respondent court did “only” rely upon this reason, as SARC had originally argued (Pet. Exh. v. II, p352 ¶1).  

2. 2003 Probate Opinion Was Not Reviewed on Appeal or Periodic Review By State Court.

Contrary to SARC’s Answer (Resp. Ans. p1¶2), the 2004 Sixth District appeal of the 2003 probate court was never reviewed, because efforts at review were thwarted, resulting in this Court being given no basis on which to grant review. A fraud on the probate court in 2004 post-trial proceedings prevented petitioners from procuring the full record the parents diligently sought. The state appeal was dismissed in December 2004 before briefing, while the oral record was finally being procured, because the opening brief could not be filed without a full record.  The probate court abandoned jurisdiction in 2004, disregarding periodic reviews required under Prob. C. §1851 TA \l " Prob. C. §1851" \s " Prob. C. §1851" \c 2 .

3. 2003 Probate Opinion Was Not Reviewed by Federal Courts

SARC knowingly misrepresents the subject matter of the federal court civil rights action, claiming that the “United States District Court dismissed [review of the conservatorship decision] (Resp. Ans. p1 ¶2).  

In fact, the 2004 District Court dismissed the federal 42 U.S.C. §1983 civil rights lawsuit inter alia on claims it was merely being asked to impermissibly overturn the “inextricably-intertwined” state court findings, following the then-current Rooker
-Feldman
 Doctrine, revised the following year by Exxon Mobil Corp. v. Saudi Basic Industries, Corp., 125 S. Ct., 1517 (Mar. 30, 2005) TA \l "Exxon Mobil Corp. v. Saudi Basic Industries, Corp., 125 S. Ct., 1517 (Mar. 30, 2005)" \s "Exxon Mobil Corp. v. Saudi Basic Industries, Corp., 125 S. Ct., 1517 (Mar. 30, 2005)" \c 1 .

The District Court in fact dismissed petitioner’s case on a 12(b)(6) motion, on threshold jurisdictional grounds, following various federal abstention doctrines and the same erroneous judicial notice SARC requests to deny standing here.  None of these jurisdictional bars are still in effect, due to intervening Supreme Court rulings (Ankenbrandt v. Richards, 504 U.S. 689 (1992) TA \l "Ankenbrandt v. Richards, 504 U.S. 689 (1992)" \s "Ankenbrandt v. Richards, 504 U.S. 689 (1992)" \c 1 , Marshall v. Marshall, 126 S.Ct. 1735 (2006) TA \l "Marshall v. Marshall, 126 S.Ct. 1735 (2006)" \s "Marshall v. Marshall, 126 S.Ct. 1735 (2006)" \c 1 
 and Exxon, supra), and changed circumstances (Johns v. County of San Diego, 114 F.3d 874 (9thCir. 1997) TA \l "Johns v. County of San Diego, 114 F.3d 874 (9thCir. 1997)" \s "Johns v. County of San Diego, 114 F.3d 874 (9thCir. 1997)" \c 1  and Younger abstention).

The Ninth Circuit denied appeal, pursuing District Court’s erroneous view that the federal civil rights lawsuit for damages merely sought to overturn the state conservatorship; misread clearly stated statutory authority,  Code. Civ. Proc. §372(a) TA \l " Code. Civ. Proc. §372(a)" \s " Code. Civ. Proc. §372(a)" \c 2  construing only SARC could represent Nancy in a suit against SARC; disregarded intervening Exxon-Mobil to reverse Rooker-Feldman grounds, and denied third party standing to unrepresented non-attorney parent petitioners under Johns. None of these grounds, whether correctly or incorrectly invoked, required review of the conservatorship opinion (as SARC claims). 

The US Supreme Court declined to intervene.  Yet, this is not a reflection on the facts or the arguments. Many decisions worthy of review are not granted certiorari.

For this appeal, what matters is that this Court not follow the red herrings.  Just as SARC did in federal court, it is seeking to sow similar confusion and indifference.  The success of SARC here will have great consequences for guardianship in California…it will once again and perhaps permanently beat back attempts by marginalized family petitioners to confront abuses of guardianship power.

2003 FINDINGS ARE INAPPLICABLE TO GUARDIAN AD LITEM QUALIFICATIONS

Not only does SARC misquote the respondent court’s opinion, it intentionally obfuscates and blurs the 2003 probate opinion on which it has obtained judicial notice, by improper use of ellipsis and altering key phrases to reach its goal. 

4. 2003 Probate Findings Misrepresented and Inapplicable Here

The underlying grounds for the findings of the 2003 probate court were that the parents were supposedly “unable and unfit to provide for the best interests of Nancy”, (emph. added) (not “to protect” as respondent misquotes). Even if taken as the correct conclusion, as stated they do not apply here. 

The 2003 probate court justified its disqualification of the parents from becoming Nancy’s conservator by relying on three findings, none of which can reasonably be applied to the guardian ad litem role2 (Pet. Writ Mand. pp 33-36):

1. (2003 op. p12) “As to this issue alone (continuous, prolonged conflict with professionals and others related to the care of their daughter), the Court finds by clear and convincing evidence that both Mr. and Mrs. Golin are presently unable to provide for the best interests of their daughter, Nancy Golin, because of their history of continuous conflicts with most medical and other professionals.” (emph. added)

2. (2003 op p.13) (2003 op p13) “On this independent basis also (inter-personal conflict between Mr. and Mrs. Golin), the Court finds by clear and convincing evidence that Mr. and Mrs. Golin are unable to provide for the best interests of the proposed conservatee, Nancy Golin.” (emph. added)

3. (2003 op p.14) “Considering this ground (abuse and neglect) alone, the Court finds there is clear and convincing evidence that the Golins' past history of neglect and abuse renders them unable and unfit to provide for the best interests of Nancy Golin as her conservator.” (emph. added)

2. Factual Basis of 2003 Opinion Does Not Support Findings of Conflict of Interest for GAL Purposes

While we do not seek here to review or reverse the 2003 probate opinion, it is worth noting that the same dismissive arguments employed here underlie the facts alleged and the legal arguments relied upon in the 2003 case. There, an institutional credibility created an a priori skepticism of the assertions of the Golins. Indeed, to rely upon the 2003 decision is to once again put the fox in the hen house.  The Golins voiced objections to many errors of law and fact, but remained without contest because they were routinely treated as inarticulate, unreasonable, and unreliable.  The very same devices that have been used to shut out thousands of families who contested guardianship.  Misstatements of fact or law, dispositive omissions, and even impeached perjury all survive in such cases as adjudicated conclusions of law and fact wisely reasoned.

3. Findings of 2003 Probate Court Are Over-Generalized And Warped

Were it possible to offer the trial records, this Court could easily decide which side is being more realistic.  But this appeal is based to some extent on insupportable evidence.  This Court should thus not rely upon the 2003 probate decision,  because reaffirmation risks the perpetuation of too many wrongs.  The alternative is to believe without review that the 2003 opinion mischaracterization of a “history of past abuse and neglect” constituted a conflict of interest between Nancy and her parents, despite an abundance of contrary facts.  

What the facts only show is that Nancy is a developmentally disabled person that is unpredictable and challenging to care for even in the best of circumstances and the greatest of precaution, that her parents for the most part succeeded despite these difficult circumstances. Independent results would show that Nancy was a happy, healthy 31-year-old girl in no immediate danger and with no probable cause for police to abduct her from her family in 2001, and certainly no reason to continue guardianship abuse for five years thereafter. 

The 2003 probate court opinion construes faults from parents’ finest virtues: their love, tenacity and courage, Mrs. Golin’s tendency to be overcautious, her “lofty standards” (2003 op p14) for choosing doctors, properly informing herself about medical issues “from the internet”, (2003 op p14), “suspicion of authority, especially governmental authority” (2003 op p11) (a view fortunately shared by the framers of our Constitution and our greatest Supreme Court justices).  Apparently the only way Nancy’s mom should have provided informed consent for her daughter’s medical decisions was to have gone to medical school, in the view of the probate court (2003 op p14). 

Underlying grounds for findings of “abuse” are elusive, claims of neglect extremely exaggerated, the clear and convincing standard unpersuasive.  The probate court was forced to admit on the trial record from the mutual affection demonstrated in court that a long standing and loving relationship obviously existed between the parents and their daughter, but then disregarded it in its opinion
.  

What is clearly missing from the unbalanced picture is the 99.99% of the rest of the time in the past 36 years where Mrs. Golin’s behavior was unquestionably above reproach, acting devotedly, responsibly, heroically, resourcefully and diligently, in spite of great difficulty and sacrifice, motivated by unselfish love and maternal instinct for her daughter, far beyond what the state can provide.  No mention that the parents consciously chose to sacrifice their opportunity to have other children, and consequently grandchildren, to enable them to work together to focus all their love and devotion upon their only child, Nancy.

 In the viewpoint of this 2003 opinion, the parents seemingly had no virtues at all. This leads a critical-thinking person to the unavoidable suspicion of an agenda. It omits reference to the many personal and professional witnesses that testified in the Golin’s behalf, people who knew and respected the family. It systematically avoids mention of any testimony incriminating to the defendants. It seeks to second guess the parents’ decisions by grasping at a handful of instances, all of them misrepresented, to attempt to paint the Golins with a distorted picture as a dysfunctional family -- incompetent, even abusive and neglectful.

4. 2003 Probate Opinion Follows Standard Operating Procedure Of Guardianship Abuse Cases

This Court should become aware that the “guardianship racket”, practiced by the private and public sectors alike, always sustains itself by assassinating the character of anyone that threatens to interfere with (“disrupt”) the conservatorship
, deliberately creating a pretext for isolating the ward from the interested party to prevent exposure and hindrance of abuse, notwithstanding violation of fundamental rights. Meanwhile, the conservator’s worst actions are always excused7 by institutionally-biased double standards. 

Through this simple pretense, the most blatant prima facie violations of Fourteenth Amendment due process, First Amendment liberty rights to association and Fourth Amendment rights to unreasonable personal seizure are being justified in our probate courts.  If the ruling of the respondent court is maintained, there would be no limiting principle whatever. The sky is the limit. How many statutes and constitutional rights could an abusive conservator violate, while pursuing their purported role as protectors?  How often could they injure their ward? The legislature could not have intended this result.

GUARDIAN AD LITEM APPLICATION WAS PROPER, 
REMOVAL WAS IMPROPER

5. Requirements For GAL Appointment Were Properly Met

Contrary to SARC’s Answer, the only legal prerequisite for appointment as guardian ad litem in Sacramento Superior Court (Sac. Sup. Ct. L.R. 10.00(A),(B) TA \l "Sac. Sup. Ct. L.R. 10.00(B)" \s "Sac. Sup. Ct. L.R. 10.00(B)" \c 4 ) is that the attorney for the petitioner review the case and declare under oath that upon his own investigation he finds no conflict of interest, and that there are no other parties prepared to act. (Cf., Appellants’ Exhibits, pp 173 ¶7, 174 ¶13). 

Counsel for appellants, Mr. Wallace, met this requirement (Pet. Writ Mand. pp 32-33). He examined the evidence, and affirmed his findings truthfully under oath, fully disclosing to the Kenny trial court that Nancy was a person for which a conservator (DDS) had been appointed (Cf., Appellants’ Exhibits, pp 172-173 ¶6). He truly believes Elsie Golin is fully competent and qualified to understand and protect the rights of Nancy, and that she truly has no interests adverse to Nancy. Respondent SARC is understandably unhappy with Mr. Wallace’s opinion (Ans. p2¶3, p3¶1), because Mrs. Golin effectively represents her daughter’s interests. 

The respondent court opines that “Judge Kenny was not aware of the facts and circumstances of this case” (Pet. Exh. v.II p352¶1).  In fact, Judge Kenny was made well aware of the true facts of this case, contrary to the opinion of the trial court in dismissing Mrs. Golin’s appointment (Pet. Exh. p 352 ¶1). The 2003 probate opinion said nothing relevant to disqualify Mrs. Golin’s as guardian ad litem, and neither parent has ever been ruled to be incompetent or unqualified.  

There is no notice requirement to adverse parties of an application for guardian ad litem (App. Writ Mand. pp. 33-33), and petitioners require no approval from defendants to act. “Absent a conflict of interest…appointment is usually made on application only and involves little exercise of discretion”, In re Marriage of Caballero (App. 2 Dist. 1994) 33 Cal.Rptr.2d 46, 27 Cal.App.4th 1139 TA \l "In re Marriage of Caballero (App. 2 Dist. 1994) 33 Cal.Rptr.2d 46, 27 Cal.App.4th 1139" \s "In re Marriage of Caballero (App. 2 Dist. 1994) 33 Cal.Rptr.2d 46, 27 Cal.App.4th 1139" \c 1 . There were no grounds to claim “misrepresentation” or “subterfuge” in applying to Judge Kenny. 

It would be more accurate to say that Mrs. Golin was removed (Resp. Ans. p2¶e) rather than appointed, “based on erroneous information”.

6. Judicial Notice of 2003 Probate Opinion Was Improper

The opinion of the 2003 probate court contains criticism in dicta that would presuppose that causes in this lawsuit are without foundation, even though it lacked subject matter jurisdiction to hear claims for damages (2003 op pp 2-3).

Taking of judicial notice of the entire opinion including this dicta amounts to a claim of preclusion for the causes of action in this case. However, it is firmly established that the allegations in a complaint must be read as true and in a light most favorable to the plaintiffs, Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996) TA \l "Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996)" \s "Epstein v. Washington Energy Co., 83 F.3d 1136, 1140 (9th Cir.1996)" \c 1 .  Here, an ex parte request for judicial notice denying Nancy Golin’s right to representation by any non-conflicted party willing to act inevitably amounts to a summary judgment through an instant motion with no opportunity to answer. 

These probate findings are not issue preclusive.  Here, “defendants' arguments in favor of affirming the dismissal of plaintiffs'…claims rest almost entirely on factual challenges”. A court may not take judicial notice of another court’s findings for the truth of the matter, Lee v. City of Los Angeles, 250 F.3d 668, 688-691 (9th Cir., 2001) TA \l "Lee v. City of Los Angeles, 250 F.3d 668, 688-691 (9th Cir., 2001)" \s "Lee v. City of Los Angeles, 250 F.3d 668, 688-691 (9th Cir., 2001)" \c 1 . “[N]otwithstanding the doctrine of collateral estoppel, ‘[r]edetermination of issues is warranted if there is reason to doubt the quality, extensiveness, or fairness of procedures followed in prior litigation.’” CIGNA Healthcare of St. Louis, Inc. v. Kaiser, 294 F.3d 849, 855,856 (7th Cir.2002) TA \l "CIGNA Healthcare of St. Louis, Inc. v. Kaiser, 294 F.3d 849, 855,856 (7th Cir.2002)" \s "CIGNA Healthcare of St. Louis, Inc. v. Kaiser, 294 F.3d 849, 855,856 (7th Cir.2002)" \c 1 , cited in Brokaw v. Weaver, 305 F.3d 660, 669 (7th Cir., 2002) TA \l "Brokaw v. Weaver, 305 F.3d 660, 669 (7th Cir., 2002)" \s "Brokaw v. Weaver, 305 F.3d 660, 669 (7th Cir., 2002)" \c 1  (see, Pet. Writ Mand. pp 34, 35). 

Mack v. South Bay Beer Distributors, 798 F.2d 1279 (1986) TA \l "Mack v. South Bay Beer Distributors, 798 F.2d 1279 (1986)" \s "Mack v. South Bay Beer Distributors, 798 F.2d 1279 (1986)" \c 1  authorizes taking judicial notice of facts outside the pleadings (Pet. Exh. v.II, p352, ¶3), but only where the facts that are noticed may be considered “capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned”, Fed.R.Evid. 201(b) TA \l "Fed.R.Evid. 201(b)" \s "Fed.R.Evid. 201(b)" \c 4 , not findings of another court that are taken for the truth of the matter and thus subject to reasonable dispute. 

The respondent court took judicial notice, improperly, of an old disputed extrinsic opinion for the truth of the matter, without giving plaintiffs their statutory opportunity to oppose it (Evid. Code §452 TA \l " Evid. Code §452" \s " Evid. Code §452" \c 2 ) (App. Writ Mand. p34). SARC sought and was improperly granted ex parte relief to request judicial notice, without the requisite showing of imminent and irrevocable harm by a party with direct personal knowledge of the facts (CRC Rule 379(g) TA \l "CRC Rule 379(g)" \s "CRC Rule 379(g)" \c 4 ), but no notice to the parties was given until after the hour of the hearing, and no hearing was held although all parties were present.

CIRCUMSTANCES SHOW MRS. GOLIN’S EMERGENCY EX PARTE REMOVAL WAS ACTUALLY MOTIVATED BY SARC CONCERNS ABOUT HER EFFECTIVENESS 

SARC asserts in its Answer (Resp. Ans. p2¶3) that the reason that Mrs. Golin was removed from her appointment for guardian ad litem was because her appointment was obtained by “subterfuge” without notice being given to adverse parties to allow them to object, and “based on erroneous information”. 

 The circumstances immediately motivating SARC’s emergency ex parte motion disclose a very different reason which SARC pleaded but does not share with this Court, at which the respondent court only hints. 

The respondents tried unsuccessfully three times before to get the respondent court to take ex parte judicial notice to remove Mrs. Golin on an ex parte motion, but never filed a noticed motion. The respondent court held on September 15, 2006 (Pet. Exh., Exhibit L) that SARC’s ex parte motion would have to be heard on a noticed motion basis, because there was no apparent emergency, and because it needed to be carefully considered.

SARC actual concern about Mrs. Golin’s appointment in their November 2, 2006 ex parte motion (Pet. Writ Mand. vII, Exh. U) came after a three month term during which she was energetically carrying out her responsibilities.  Lurking behind SARC’s motion was SARC’s concern that Mrs. Golin was piercing SARC’s comfortable veil of secrecy, by applying for and obtaining routine releases of hospital information of medical records previously denied in discovery in 2003, under her implicit powers as Nancy’s personal representative.  Thus, SARC’s anxiety that their accustomed abuse of their discretionary powers to cover up evidence about Nancy’s neglect and abuse in state care could be compromised (Pet. Exh. vII, Exh. V).  

SARC implicitly incriminated itself (Pet. Exh. v. II, Exh. U) arguing that the so-called emergency was that Mrs. Golin could still find evidence that might undermine SARC’s conservatorship, which SARC asserted on belief was prima facie detrimental. Is SARC aware of the existence of damaging still-undisclosed evidence? 

The respondent court’s imprecise opinion hints agreement with SARC’s primary concern (Pet. Writ Mand. p10 §29). This is one of the “detrimental ways” the respondent court alleges “there was evidence” Mrs. Golin was purportedly misusing her powers (Pet. Exh. p 352 ¶3). 

During her term, Mrs. Golin found records showing that Nancy had been placed in emergency hospitalization by SARC at least 12 times, for uncontrolled seizures, esophageal injuries, fractures, pneumonia, coronary and urinary failures, medication failures, and extreme dental neglect. The parents were not notified or allowed to visit her at the hospital.  She was about to subpoena records from the day program and state licensing when SARC brought their emergency ex parte motion to stop her.

Mrs. Golin is restrained from exercising most of her necessary and implied GAL powers by SARC’s growing unconstitutional encroachments. The family is not to even take photographs of their daughter during supervised, highly restricted visits. This clash of powers is an important question of law this Court should settle.

CONCLUSION

For the foregoing reasons, JEFFREY R. GOLIN, ELSIE Y. GOLIN and NANCY K. GOLIN respectfully request this Court grant the petition for review.
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