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          and
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by her next friends and parents
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IN THE

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

	ELSIE Y. GOLIN, 

JEFFREY R. GOLIN, 

Petitioners, and

NANCY K. GOLIN

A Real Party in Interest

v.

CLIFF ALLENBY, 

Director of California Department of Developmental Services,

Et al,

Respondents.
	)
	No. 04-15900

Dist. Ct. No: CV-03-04752-WHA

Emergency Motion Under Circuit Rule 27-3

Relief needed as soon as possible, preferably within one week.

EX PARTE MOTION FOR TEMPORARY EMERGENCY RELIEF (FRAP RULES 27(c), 27-3(b))

99 7TH Street

San Francisco, CA 94119-3939


Circuit Rule 27-3 Certificate

(i) Telephone Numbers and Addresses of Attorneys for Parties

1. Jeffrey R. Golin, pro se representative for Appellants Jeffrey R. Golin, Elsie Y. Golin and Nancy K. Golin (real party in interest), 13736 De Leon Ave., Santa Nella, CA 95322, (650) 814-6284

2. Michael L. Rossi, Office of the County Counsel, 70 West Hedding St., East Wing, Ninth Floor, San Jose, CA 95110-1770, Telephone: (408) 299-5000, Fax: (408) 292-7240, attorney for Appellees County of Santa Clara, Malorie M. Street, Jose Villareal, Jamie Buckmaster.

3. Suzanne M. Mellard, attorney for Nancy J. Johnson; Rogers, Joseph, O’Donnell & Phillips, 311 California St., San Francisco, CA 94104, Phone (415) 956-2828, Fax: (415) 956-6457, attorney for Appellee Nancy J. Johnson

4. Bill Lockyer, Attorney General of the State of California, Tom Blake, Deputy Attorney General, 455 Golden Gate Ave., Suite 11000, San Francisco, CA 94102-7004, Phone: (415) 703-5506, Fax: (415) 703-5480, attorneys for Appellees  Cliff Allenby and H. Dean Stiles

5. Kevin Gilbert, Bradley, Curley, Asiano, Barrabee, & Crawford, 1100 Larkspur Landing Cir., Larkspur, CA 94939, Phone, (415) 464-8888X258, Fax: (415) 464-8887, Attorneys for Appellees San Andreas Regional Center, Santi J. Rogers, Mimi Kinderlehrer, Tucker Liske. 

6. Bill Mayfield, City of Palo Alto, City Attorney’s Office, P. O. Box 10250, Palo Alto, CA 94303, Phone: (650) 329-2171, Fax: (650) 329-2646.  Attorneys for Appellees City of Palo Alto and Det. Lori Kratzer, Palo Alto Police Department.

7. Gary Yardumian; Prindle, Becker and Amaro, 310 Golden Shore Parkway, Fourth Floor, Long Beach, CA 90802 (562) 436-3946, (562) 495-0564 (Fax); Attorneys for United National Insurance, carriers for Appellees Embee Manor and Edna Mantilla.

(ii) Facts showing existence and nature of the claimed emergency

The real party in interest, Nancy K. Golin, was rushed by paramedics to the El Camino Hospital Emergency Room in Mountain View, CA on the evening of Tuesday, April 19, 2005 due to a serious unknown medical emergency.   No one came with her to the hospital.  

Subsequently she was admitted to the hospital and placed in the transitional care unit on monitoring.  By orders of various of these appellees, all information about her condition and treatment was blacked out in a shroud of secrecy which applied to all inquiring parties.  Hospital representatives were ordered by them not to acknowledge even her presence in the hospital to any outsiders including reporters, parents, advocates and nurses, and outsiders calling for her were informed there was no one by that name in the hospital.  Only limited contacts were permitted with her, and we parents saw her there.  Doctors would not reveal the nature of the emergency, the treatment or the possible outcomes to any of the inquiring parties.  Doctors acting on orders from SARC alleged that Nancy Golin herself had issued a “no-information request” in spite of the fact that Nancy is incapable of understanding or requesting such an order.  Inquiring parties trying to visit were hustled out by security guards. These various parties are feared to have interfered with her proper medical treatment at the hospital in an effort to cover up their apparent blunders, and to have kept out outside doctors.  As we have warned this court previously on December 22, 2004, Nancy Golin is in very bad shape and needs highly competent medical care that she is being denied in the interests of covering up.  The statement of facts in that affidavit apply with equal or greater force now.

It is known that she remained in this hospital for one full week and then was discharged back to the same care provider.  The only explanation that was given was “medication related issues”.  It is clear from the history of this case and recent disclosures that this has happened before but never found out before in this way.  It is equally clear that a repeat occurrence could happen again soon and this time with no notice at all,  and thus her life may be again at risk.  Our notification apparently was a mistake absent which we would never have learned of this event, as this is believed to have represented a past pattern and practice of this conservator.  It is highly likely that absent the relief we seek that the next time this mistake will not be repeated and we will not be notified at all.  

Various possibilities of concern may include drug overdosing by unprofessional below-minimum wage caregivers (or children of the care home operator), tardive dyskinesia (neurological trauma), severe reaction from drug side effects, renal failure, gastroesophageal trauma and injury, uncontrolled seizure activity, heart failure.  There is no reliable onsite medical supervision at the home.  Many of not most of these conditions could have resulted in the undisclosed “knock out drugs” that the medically unsupervised attendants at the home are believed to have been irresponsibly administering in secret to her every night to render her comatose at around 6pm at the care home.  It was found from admissions in a recent prior report that her appointed doctors had been recklessly giving her dangerous drugs that are not only counterindicated for her condition but were known to frequently cause serious physical and psychological side effects counterindicated by her existing conditions, and may not be medically competent to handle these complex conditions.  Nancy’s medical problems have been made more severe than ever and require complex and require high-quality care, not from mere “medical professionals”.  We are extremely concerned that it exposes her not only to the possibility of negligent infliction of personal injury and emotional distress but intentional retaliatory infliction of injury and emotional distress as well as a result of this pending litigation as was once warned by the care home operator, Mrs. Talla.  We also know from this report that her medical condition remains at very least a serious concern (See Appendix A).  Secrecy here permits medical neglect and malpractice to go undiscovered, unrecognized and unreported.   They may be more motivated with protecting themselves from litigation than protecting her health by covering up evidence of past malpractice and injuries they have caused, as we have alleged all along in our briefs.  In this way she may be abused in secret akin to torture with no available remedy.

A few weeks earlier, the same secrecy and containment resulted in a report of abuse concerning the care home provider.  These facts are supported here by the affidavits and news reports contained in the attached Appendix A. 

By denying any information about her hospitalization and monopolizing her care, these appellees may freely exercise medical judgment beyond their abilities without the necessary caution or concern for professional ethics and thereby jeopardize the life of Nancy Golin without any effective supervision or responsibility.  It is important to protect Nancy Golin in light of the facts given.

It goes without saying that this situation threatens the status quo of this ongoing civil rights case. To avoid irreparable harm from ongoing abuse in conditions of extreme secrecy, the evidence of unhindered neglect and absence of accountability by these defendants, emergency temporary relief is needed.  All of these conditions threaten her life and of course the status quo of this case by containing information concerning her welfare in an impenetrable veil of secrecy and abuse, with information available to persons accountable to no one. 

(iii) When and how counsel for the other parties were notified and whether they have been served with the motion; or, if not notified and served, why that was not done.

This motion was faxed to opposing counsel on Monday, May 2, 2005.

(iv) If the relief sought in the motion was available in the district court, the motion shall state whether all grounds advanced in support thereof in this court were submitted to the district court, and, if not, why the motion should not be remanded or denied.

The relief sought is not available in any other court, due to the intervening and recent nature of these matters, and the absence of any ongoing state court process.  This motion does not represent an impermissible reconsideration of the past denial by this Court because it is a new motion which involves new facts and intervening events.  State sponsored abuse, neglect, cruelty or endangerment must not be tolerated by this or any other court, on the excuse of secrecy or privacy.

RELIEF SOUGHT

Appellants request relief from the Court of Appeals granting a motion for preliminary injunction under FRAP Rule 8(a)(2), restraining defendants and requiring them to observe any or all of the following provisions, at the discretion of this Court consistent with the facts:

1. Ban all future “no information orders” by conservators or their representatives in future hospitalizations of Nancy Golin.

2. If abuse, neglect, cruelty or endangerment of Nancy Golin is noted by doctors at hospitals, ban any interference of mandated hospital or nursing reporters in the exercising their professional judgment and responsibilities by these appellees, by court order.

3. Require the conservators or caregivers to notify plaintiffs/appellants immediately of any emergencies or hospitalizations, the reasons for them and the circumstances behind them, the treatment and care options, the possible outcomes and disclosure of medical tests and records pertaining to them.

4. Cease unlawfully interfering with contacts or visits between parent petitioners (Jeffrey R. & Elsie Y. Golin) and their daughter, Nancy Golin (“Nancy”)  or any other visitors, to permit them to see her and observe her at any time, and observe her treatment and condition, during the pendency of this appeal.  Nancy Golin is entitled to visitors by state law at any time.

5. Grant access to Nancy’s current medical and psychiatric records without limitation, in order to permit them and reviewing doctors to independently determine her actual condition at this time and report back to this Court,

6. Permit parents to have Nancy evaluated by qualified medical experts of their choosing and report back to this Court,

THIS COURT HAS AUTHORITY TO GRANT TEMPORARY RELIEF IN THIS CASE

Parents in the course of the Section 1983 civil rights and tort suit alleged these violations of Nancy Golin filing a motion for a Young-Edelman temporary emergency injunction against defendant state officials, ignored by the District Court and terminated without comment when it dismissed the case for Rule 12(b)(6) here being appealed.  

  In Petitioners’ motion for temporary injunction, we argued that the state court decision to appoint the state as conservator does not implicate federal Rooker Feldman or Younger abstention principles if as in the present instance the state court decision did not explicitly direct the state to exercise those powers in particular unconstitutional or abusive acts, and where the federal governments interest in liberty is so strong as to greatly outweigh the state’s interest in finality.  There are limits.  The state granted powers of conservatorship would not for example, authorize state officials to slowly murder Nancy Golin, or to torture her.  There are after all constitutional limits to state appointed powers that a federal court may find grants them Young-Edelman injunction jurisdiction under Section 1983.  

The relief sought does not require appealing or overturning any state court decision as argued in our briefs and complaint.  Nancy’s is merely in the same position as that of a convict who is being mistreated or wrongfully denied his/her rights in state detention, yet who still has the right to federal appeal seeking relief for the unconstitutional, abusive or neglectful conditions of her incarceration notwithstanding that a state court has granted custody to her captors.  The only difference is that Nancy being an incompetent person requires the assistance of genuinely caring adults such as her parents in order to protect her rights.

These are appalling circumstances.  There are many other care homes within the jurisdiction of the state conservator Department of Developmental Services in a neutral area outside of the “network” of the appellee San Andreas Regional Center, where Nancy could be moved without interfering with any state court orders, where Nancy could receive visits from her parents and be re-evaluated by a closer Regional Center in a safe, protected, neutral less adversarial environment. All we seek here is protection for our daughter.

CONCLUSION

Therefore, irreparable harm has taken place and is believed to be ongoing, and the temporary relief should be granted as requested.

Sworn under penalty of perjury, dated May 2, 2005

_________________________, 
__________________________

Jeffrey R. Golin




Elsie Y. Golin

13736 De Leon Ave.

Santa Nella, CA 95322

(650) 814-6284

CERTIFICATE OF SERVICE BY ELECTRONIC MEANS (FRCP Rule 5(b)(2)(D))

I, Jeffrey R. Golin, declare under penalty of perjury that the following facts are true and correct as follows: I am a citizen of the United States, over the age of eighteen years, and my business address is 13736 De Leon Ave., Santa Nella, CA 95322.  On May 2, 2005, I served the following document:

Emergency Motion Under Circuit Rule 27-3;  EX PARTE MOTION FOR TEMPORARY EMERGENCY RELIEF (FRAP RULES 27(c), 27-3(b))

by facsimile.  I caused said document to be transmitted by Facsimile machine to the number indicated after the addresses noted below: 

1. Michael L. Rossi, Office of the County Counsel, 70 West Hedding St., East Wing, Ninth Floor, San Jose, CA 95110-1770, Telephone: (408) 299-5000, Fax: (408) 292-7240, attorney for defendants County of Santa Clara, Malorie M. Street, Jose Villareal, Jamie Buckmaster.

2. Suzanne M. Mellard, attorney for Nancy J. Johnson; Rogers, Joseph, O’Donnell & Phillips, 311 California St., San Francisco, CA 94104, Phone (415) 956-2828, Fax: (415) 956-6457, attorney for defendant Nancy J. Johnson

3. Bill Lockyer, Attorney General of the State of California, Tom Blake, Deputy Attorney General, 455 Golden Gate Ave., Suite 11000, San Francisco, CA 94102-7004, Phone: (415) 703-5506, Fax: (415) 703-5480, attorneys for defendants Cliff Allenby and H. Dean Stiles

4. Kevin Gilbert, Bradley, Curley, Asiano, Barrabee, & Crawford, 1100 Larkspur Landing Cir., Larkspur, CA 94939, Phone, (415) 464-8888X258, Fax: (415) 464-8887, Attorneys for San Andreas Regional Center, Santi J. Rogers, Mimi Kinderlehrer, Tucker Liske. 

5. Bill Mayfield, City of Palo Alto, City Attorney’s Office, P. O. Box 10250, Palo Alto, CA 94303, Phone: (650) 329-2171, Fax: (650) 329-2646.  Attorneys for City of Palo Alto and Det. Lori Kratzer, Palo Alto Police Department.

6. Gary Yardumian; Prindle, Becker and Amaro, 310 Golden Shore Parkway, Fourth Floor, Long Beach, CA 90802 (562) 436-3946, (562) 495-0564 (Fax); Attorneys for United National Insurance, carriers for defendants Embee Manor and Edna Mantilla.

Executed on May 2, 2005, at Santa Nella, CA  

   _______________________ Jeffrey R. Golin




� For recent law reviews concerning federal jurisdiction in such cases, see 39-OCT JTLATRIAL 42, “Justice for Abused Foster Children, Suing State Agencies as Third Parties under the Civil Rights Act can Provide Relief for Children Placed in Harmful Circumstances”, by Carolyn A. Kubitschek, (Oct. 2003), also in 32-WTR Hum. Rts. 6, “Holding Foster Care Agencies Responsible for Abuse and Neglect”, by Carolyn A. Kubitschek, Human Rights, Winter, 2005.[ “Importantly, the Constitution, as the supreme law of the land, trumps all state statutes and case law that might give procedural prerequisites on children asserting claims against state or local governments.”] 
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