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SUMMARY

Plaintiffs’ Elsie Y. Golin and Nancy K. Golin hereby renew their motion seeking leave of this Court to transfer venue, on extraordinary and astonishing new and reinforced intervening grounds that have arisen since the last motion for change of venue, filed on June 4, 2007, was denied without comment on August 24, 2007, by retired Judge Thomas P. Breen.

NOTICE OF SUPERSEDEAS OF PROCEEDINGS 

A application for change of venue acts as a supersedeas or stay of proceedings, (Pickwick Stages System v. Superior Court in and for Los Angeles County, (1934) 138 Cal.App. 448), and must be disposed of before any other steps can be taken. (Walsh v. Superior Court, (1919) 44 Cal. App. 34).  Thus this motion must be decided before any other motions are heard. 

GROUNDS FOR MOTION

In summary, there are multiple material grounds to renew the motion for change of venue:

1. Judge Breen recused himself on September 21, 2007 after challenge for cause on September 17 on grounds of conflict of interest that existed before he assumed his assignment that were only later discovered.  It is impossible to know Judge Breen’s reasoned analysis showing why he denied the first motion because he provided few clues either in writing or in comments from the bench.  Therefore his order denying change of venue is voidable on objection (e.g., Giometti v. Etienne (1934) 219 Cal. 687, 688-689, 28 P.2d 913), and we do here object.

2. The four challenges for cause, two recusals and now the August 8, 2007 bench recusal of this Court have now convincingly demonstrated the previously rejected contention of the plaintiffs in resisting transfer to Santa Clara County in 2006, in which the Sacramento judge held the plaintiffs did not plead facts sufficient to establish a showing of bias in the proposed transferee court that would entitle them to retain venue on fair trial grounds.   

3. Pursuant to Judge Breen’s recusal, to date it was impossible to even calendar motions for almost two weeks, due to the lack of a judge on the case and the apparent recalcitrance of the clerk’s office in this court to promptly request the appointment of a new judge, which has not yet been resolved.  This again points to the appearance of bias in the court clerk’s office in making key clerical decisions that can still affect the ability to have a fair proceeding, bench recusal notwithstanding.

4. Due to the August 8, 2007 bench recusal, no judge is qualified to act in several key departments of the court required for the case to proceed efficiently and conveniently: 1) probate, for appointment of guardian ad litem for plaintiff Nancy, 2) discovery, for discovery motions, 3) ex parte judge, for emergency motions. 

5. While Judge Breen was assigned for all purposes, as a part-time retired judge, [and it is likely that the new judge will be also], he was unwilling to travel the necessary distances to attend court or take time on any but scheduled hearing dates, and ignored his promise to appoint a GAL for Nancy before proceeding, making it impossible to hold emergency ex parte hearings which is a court function extended equally to all litigants. 

6. The failure of this Court to provide these normal services and its refusal to simply transfer venue to a neutral forum with a full-service court unfairly punishes and inflicts an undue burden on the plaintiffs as well as the other parties, not shared by the public generally, and deprives them of their constitutionally guaranteed rights under the 1st Amendment [access to the courts] and their 5th Amendment [due process rights], extended to the states by the 14th Amendment . 

7. By the very nature of appointment, Judge Breen, and any new part time temporary out-of-county judge, would be less inclined for personal reasons than a full-time public judge with a full staff and interdepartmental support to rule in a way that might permit the matter to be brought to trial, because then they would be required to preside over the case for what might become 2-3 years of painful litigation.  The appointment of assigned judges is “usually for a period of 60 days” according to judicial council regulations.

8. Inherent conflicts of interest remain in the probate department, where key administrative staff are closely intertwined with several of the key defendants in their functions, making it impossible to select or appoint an advocate GAL for Nancy that is not tainted with influence from these entrenched local pubic officials and defendants.

9. The totality of all these extraordinary circumstances, in light of analysis of statutory construction of apparently conflicting and concurrent statutory authority, combined with an interpretation of the equitable doctrine of forum non-conveniens, mandate the transfer of the cause to an adjoining county with a full service court “without like objection”, which can efficiently and swiftly proceed to a fair and impartial trial.

PROCEDURAL HISTORY

1. Transfer from Sacramento County

On March 27, 2007, This Court assumed jurisdiction over Golin v. Allenby, Case No. 1-07-CV-082823, a civil rights and tort claim lawsuit naming inter alia several prominent, entrenched and influential members of Santa Clara County, county and state officials, and others, for deprivations of civil rights under color of law in part under 28 U.S.C. §1983, for the alleged kidnapping, abuse and maltreatment of Nancy Golin and parents under color of law, citing inter alia the 1st, 4th, 5th, 8th, and 14th Amendments to the United States Constitution.

2. Transfer of jurisdiction opposed by plaintiffs

Golin v. Allenby was transferred to Santa Clara County on a June 12, 2006 Cal. Code Civ. Proc. §394(a) [unfair local bias] motion by the County of Santa Clara, prior to answers or demurrers, from its original proper venue in Sacramento County [Cal. Code Civ. Proc. §395(a)] where it was filed originally as Case 06-AS-01743, on April 26, 2006.

The County of Santa Clara motion to change venue was strongly opposed by plaintiffs on grounds of Cal. Code Civ. Proc. §397(b) [impossibility of fair trial grounds], and Cal. Code Civ. Proc. §396b(d) [motion to retain venue on grounds of ‘ends of justice are served’], because plaintiffs alleged systemic bias against them by this Court to the influence, misconduct and entrenchment of the official Allenby defendants in that case, their past behavior, and allegations of judicial misconduct published in a local newspaper study.

The Superior Court in Sacramento denied plaintiffs’ motion to retain venue there impliedly without prejudice, because inter alia the plaintiffs were held to have failed to state a sufficient set of facts to prove bias in the transferee court, a higher standard than was held to be required for retention purposes according to case law.

The Sacramento Superior Court also held that Cal. Code Civ. Proc. §396b(d)’s answer requirement not only applied to convenience of witnesses but also to “ends of justice” [fair trial] grounds, even though a statutory interpretation suggested a syntactical flaw that would lead to absurd results because no conceivable purpose could be intended by the Legislature for that statutory construction.  Since no parties had filed answers, this relief [retention of venue for fair proceedings grounds] was deemed unavailable at that time. 

The Sacramento Superior Court suggested that the plaintiffs could always renew their efforts to remove the case from Santa Clara County when the Allenby defendants filed their answers (Exhibit B, p. 4, lines 3-4). 

Plaintiffs objected that this would subject them to an undue burden seeking a change of venue for bias in the very courts that they alleged the bias to occur.  This is equivalent to asking a judge to rule on his own disqualification for bias. 

3. Extraordinary events in defendant Court prove prior anticipations of bias

Since returning the case to Santa Clara County, numerous astonishing and extraordinary events have taken place to resoundingly justify plaintiffs’ original allegations of bias in attempting to resist change of venue from Sacramento, which threaten to deny fundamental and basic Fifth Amendment due process and First Amendment access to the state courts to petition for redress of grievances to plaintiffs in this case.

Since April 2007, it has become necessary for plaintiffs to move to challenge assigned judges in this Court four times for cause due to conflicts of interest (Cal. Code Civ. Proc. §170.1) [Murphy, Hyman, Cabrinha, Breen]

 On two of those challenges [Murphy, Breen] the judges agreed to recuse themselves for cause.  

Further, on August 8, 2007, Judge Neal Cabrinha announced that all the judges in Santa Clara County had recused themselves, essentially admitting the forecasted bias and judicial sympathy with Allenby defendants there.  This was purportedly necessitated by the elevation of one of Golin v. Allenby defendants to judicial appointment in that Court, Jaqui Duong, who it was alleged according to records participated in the conspiracy with APS, SARC, Palo Alto and County Defendants to kidnap Nancy under color of law as a lawyer at that time working for County Counsel’s Office.

In place of a Santa Clara County publicly elected judge, the Judicial Council of California on request from Judge Cabrinha applying Cal. Code Civ. Proc. §170.8 appointed an assigned retired judge from San Benito County, Hon. Thomas P. Breen, to travel to Santa Clara County when scheduled and sit on the bench there to preside over that case for all purposes.

Plaintiffs and one defendant soon found out that Judge Breen was unavailable for emergency ex parte motions because he refused to travel to court when needed, and so no ex parte motions were allowed by this Court’s clerk’s office.

On September 17, 2007, plaintiffs’ New York attorney of record, Gerard Wallace, was unable to appear even by telephone due to a prior commitment.  Plaintiffs sought a stipulation to a continuance from the other parties.  All parties objected. Plaintiffs then sought an ex parte hearing to request such a continuance.  This Court through the chief clerk Elisha Voijnik informed Mr. Wallace through the plaintiffs that Judge Breen was unavailable for any ex parte hearing, until September 17 when he was scheduled to come to court, and thus none could be calendared.  This was the same day that Mr. Wallace had objected that he could not appear.  Mr. Wallace made other arrangements for a specially appearing attorney Mr. David J. Beauvais to appear, at Mr. Wallace’s expense. 

Judge Breen made only one ruling, peremptorily denying plaintiffs’ motion to change venue on August 24, 2007.  A slate of Allenby defendants’ demurrer motions and motions to strike and judgment on the pleadings was left to wait until a hearing on September 17, while Judge Breen read the outstanding pleadings.  This was later extended to September 21. 

Plaintiffs were unable to obtain any appointments for guardian ad litem (GAL) for Nancy because according to local rule all GAL appointments had to be made in the probate division, and since there was no judge qualified to act in the probate division, and since Judge Breen would not carry out his stated intention to appoint one, County of Santa Clara was able to persist in their demurrer that Nancy was not able to proceed with any of her claims because she did not have a legal representative with standing to represent her interests as provided by Cal. Code Civ. Proc. §§372(a), 373(c).

Since it was apparent that no judge of the court was available to act on discovery motions since the bench recusal, plaintiffs objected that it had become abundantly clear that it served no useful purpose to retain their venue in Santa Clara County Court instead of a nearby neutral venue with a full-service court and regular public judges who could hear regularly scheduled motions, ex parte motions, appoint GAL’s and hear discovery motions. 

Plaintiffs here have renewed their motion for a change of venue to a neutral County, to date without success.  The June 2, 2007 motion for change of venue to Alameda County was denied without comment by Hon. Thomas P. Breen on September 17, 2007.  A timely motion to reconsider was then filed based on new circumstances and facts, to be stated herein.

4. Judge Breen challenged and disqualified, recuses

On Monday September 17, plaintiff Jeffrey Golin served assigned retired Judge Breen with a Cal. Code Civ. Proc. §170.1(a)(4) challenge for cause, because he had found out that Judge Breen had an inescapable prima facie conflict of interest in that he was a trustee of Gavilan College in Gilroy/Hollister, and thus a trustee of a “party”, the State of California, to the cause (Cal. Code Civ. Proc. §170.1(a)(8)(b)(ii)) constituting grounds for disqualification for cause.  

Judge Breen initially refused to recuse himself, incorrectly citing Alhusainy v. Superior Court, (2006) 143 Cal.App.4th 385, 48 Cal.Rptr.3d 914 for the dubious proposition that the challenge for cause was not timely filed.  Such challenges do not have a time limit as long as they are filed at the “earliest practicable opportunity after the facts supporting the grounds for disqualification are discovered”.  He then proceeded to hear the proceeding for the day, ruling on his own disqualification for cause without filing an answer, and putting over the calendar until Friday, September 21.  

Judge Breen also replied September 17, 2007 that he did not necessarily intend to conduct oral argument in the demurrer hearings, intending to rule on the moving papers alone, which affords the plaintiffs no justiciable record on which to appeal or opportunity to correct the record or request to amend. 

Plaintiffs then filed a Notice of Disqualification under Cal. Code Civ. Proc. §170.3 the next day, and on Friday morning at 9:15 a.m. plaintiffs filed a Petition for Writ of Mandate to force the Court of Appeal to remove Judge Breen.  At 10:00 a.m. Judge Breen was personally served with a copy of the filed petition.  When Judge Breen took the bench, he voluntarily recused himself, saying that he knew he was “going to disappoint a lot of people”, and expressed sympathy for the Allenby defendants vindicating the plaintiffs’ suspicions of bias.  
5. Nancy Golin strategically deprived of any GAL representative by County and SCSCC, to defeat lawsuit

When Golin v. Allenby arrived in Santa Clara County Superior Court, the first thing that the parent-plaintiffs did was to reapply for Mrs. Golin’s appointment as Guardian Ad Litem for her daughter, Nancy, with whom she had a deeply devoted lifetime personal relationship.  

Mrs. Golin applied through the normally accepted procedure applying ex parte to the probate court without unnecessary notice to the Allenby defendants. Appointments to GAL are routinely granted to family members on an ex parte basis and there is little exercise of discretion involved.  Judge Hyman immediately granted it on April 10, 2007.  

SARC immediately responded requesting an ex parte hearing before Judge Murphy on April 23, 2007 to remove Mrs. Golin from GAL appointment on the grounds that SARC had not been notified and given an opportunity to object, for which there is no authority, and which as [Allenby] defendants they were unable to object to and was really none of their business.  SARC stated that Mrs. Golin had applied “by subterfuge”, “sneaking around”, and had applied their “ill-gotten” “surreptitious” appointment to threaten to upset their conservatorship.

Allenby defendants complained that Nancy should not have a GAL, that the parents should not be her GAL, while at the same time demurring that all of Nancy’s very substantial causes of action should be dismissed because she had no GAL to represent her. 

Allegedly her parents did not have standing to sue on her behalf, and for the most part to date Allenby defendants there have prevailed in monopolizing Nancy’s legal representation denying her access to the courts, with the active acquiescence of the defendant here SCSCC.  

On May 30, 2007, parents again filed a noticed motion to appoint a guardian ad litem for Nancy so her claims could be upheld in demurrer hearings.  Judge Hyman heard the motion and held that a GAL should be appointed, but decided not to appoint Mrs. Golin or friend John Lehman, and ruled that Mrs. Golin was “permanently” barred from being Nancy’s GAL, on alleged grounds of conflict of interest.  There was no evidence, other than unsworn statements of counsel, presented to support this conclusion, and much available to the contrary. Judge Hyman then proceeded to attempt to appoint an attorney for SARC, a defendant, Mr. Alan Fleishman, who was cited four times as a co-conspirator in the Complaint, as Nancy’s GAL, clearly putting the fox in charge of the henhouse.  On protest from plaintiffs his appointment was voided.  Mr. Fleishman, according to later pleading was suggested by Sharon O’Neill of this Court’s probate investigator’s office, who knew and trusted Mr. Fleishman, an internal conflict of interest with the court administration by itself.

At the Breen hearing on August 24, 2007, Judge Breen announced that a GAL for Nancy would be appointed by “that other department” without naming the probate department and leaving undecided how this could be done without any judge qualified to act there. 

6.  Judge Breen ruled that the case should go forward with a GAL for Nancy, but failed to notify the department there to even attempt such an appointment.  

When Mr. Golin asked if the parents would have any say in the choice, Judge Breen said flatly no.  Yet no orders went out to the probate department to nominate another candidate and thus no such GAL was appointed, leaving Nancy unrepresented even though she had an attorney prepared to act on her behalf. 

The Breen Court had an agenda of all the outstanding motions by Allenby defendants there provided by the Attorney General’s Office, and appeared to be ready to rule before any GAL could be appointed by the Court.  Then on September 17, 2007, he denied making that ruling and no GAL had been appointed.

7. Breen Court calendars next hearing when lead counsel is unavailable

After recusing himself following his disqualification for cause on September 21, 2007, Judge Breen nevertheless proceeded to calendar the next court date with the new judge on a date, November 5, 2007, suggested by County Counsel’s Office when Mr. Beauvais, who is prepared and competent to argue against the demurrers, is unavailable and will be out of the country.  Mr. Beauvais objected to this date but Judge Breen calendared it anyway, reading from a list of availability dates of unknown origin. Mr. Beauvais had planned this vacation for months, to return on November 7, 2007 and yet the court could not wait two days longer for his appearance.  County complained that Mr. Beauvais was merely appearing specially and not of record, which Mr. Beauvais believes according to authority is irrelevant since he is the one most expert and retained to be prepared to argue. A later date of November 16 was announced as the only other available date, but objected to by County.

Mr. Beauvais has had to change his return flight in order to accommodate Judge Breen's capricious ruling.

To date, plaintiffs remain uninformed despite repeated inquiries to this Court’s clerks concerning whose calendar Judge Breen was referring to on September 21, 2007 after recusing himself in offering dates to the parties to continue the hearing to.  

8. Discovery of Substantial Inconveniences Resulting from Bench Recusal

On August 8, 2008, this Court issued a surprise bench recusal on its own motion of all judges in this County due to the appointment of one of the defendants, Jacqui Duong of County Counsel’s Office, to judgeship in this Court.  Judge Thomas P. Breen, an out of county retired judge, was appointed to sit on this case in Santa Clara County as provided by Cal. Code Civ. Proc. §170.8, who currently presides. 

Instead of granting the already-pending change of venue that had previously been moved by plaintiffs on grounds of impossibility of fair trial (Cal. Code Civ. Proc. 397(b) due to profound judicial influence of defendants, and as then amended on grounds of no judge qualified (Cal Code Civ. Proc. §397(d)) (Exhibit A), Judge Breen denied the motion, on August 24, 2007.  Judge Breen ruled from the bench that Cal. Code Civ. Proc. §397(d) was superseded by the provisions of Cal. Code Civ. Proc. §170.8, citing Ex Parte Burch, (1914) 168 Cal. 18, 141 P. 813 for the proposition that change of venue was not required by Cal. Code Civ. Proc. §397(d) when an out of county judge was appointed to sit in the local venue.  However, a fair reading of this case shows that this case and its progeny (e.g., Yolo Water & Power Co. v. Superior Court in and for Lake County, (1915) 153 P. 394, Cal.App. 3 Dist.) are outmoded vestiges of a bygone era because of the faulty presumption that one part-time substitute judge could handle this complex case for all purposes from pretrial to discovery all the way through trial as was done long ago. 

In Burch, there were no disadvantages to the parties of an out-of-county judge sitting in the case because the judge was able to perform all functions of the court in that simpler time.  Here, in Santa Clara County, appointments of guardians ad litem, required to appoint a legal representative for incapacitated plaintiff Nancy Golin, are handled through the probate department, now Judge Grille, by local rule.  Now that all the local judges are recused, no probate judge is qualified to appoint a guardian ad litem, and the case rests critically on this neglected action.  Moreover, the probate department administration and Staff through Sharon O’Neill, head of probate investigations unit that recommend a GAL before has been discovered to be tainted with influence by defendants Buckmaster, Street, Duong and the Regional Center and its defendants, through personal and professional associations as a result of partnership in local programs to purportedly “protect” the elderly such as the FAST program.  In addition, plaintiffs’ complaints concerning continuing and unrelenting tainting of hearing transcripts due to influence is being systematically avoided.

This discovery supports plaintiffs’ underlying observations and contentions for change of venue that a fair trial, or any trial, is highly unlikely in this venue. Discovery motions are normally handled by another department, Department 7 presided by Judge Manoukian.  Ex parte motions require that Judge Breen be available on demand when someone needs a 24 hour hearing on an emergency basis, and he is not at all available in that way as he has informed the court.  Since there is no other judge qualified to hear an ex parte motion in his absence that imposes an undue burden on all parties without a countervailing benefit.  A complete solution to these problems would require a whole new structure of the court that was not present in 1914. This would make it virtually impossible to apply to the probate court for appointment of guardian ad litem for a plaintiffs’ nominee, potentially resulting in the specter of a defendant once again corruptly representing Nancy Golin in her own lawsuit, one of the underlying causes of this complaint.  The idea that no judge of the court can now be found who may act fairly and unimpartially should weigh favorably for plaintiffs argument that no fair trial is possible in this venue, yet is being disregarded.

Judge Breen mistakenly assumes that Cal. Code Civ. Proc. §397(b) applies only to the question of fair jury trial or jury bias.  This is not supported by all authorities, as we will argue.

Moreover, Burch does not stand for the proposition that no-qualified-judge mandates the application of Cal. Code Civ. Proc. §170.8 in preference to Cal. Code Civ. Proc. §397(d) when moving parties have already moved the court to change venue, but provides discretionary authority when no additional circumstances are necessarily considered and the alleged bias involves only one or two judges. Here there are many more circumstances and judges to weigh.

9. Contradictory Statutory Authority

No case could be found annotating Cal. Code Civ. Proc. §170.8 and its relation to Cal. Code Civ. Proc. §397(d),this question potentially one of first impression. Both statutes are grounded on the same conditions, that no judge is qualified to act in the original venue, yet they mandate different outcomes. They would appear to be in conflict, requiring careful analysis of statutory construction typically required in mixed venue authorities.  The Legislature must be presumed to have had a separate and different purpose in enacting Cal. Code Civ. Proc. §397(d), avoiding surplusage. The question thereby presented is, under what circumstances should Cal. Code Civ. Proc. §397(d) apply and should it be superseded by Cal. Code Civ. Proc. §170.8, even when there are instances of evidence of perverse local influence or even outright corruption seeking to cover up and protect litigants from scandal?

LEGAL ARGUMENT

RENEWED MOTION FOR CHANGE OF VENUE MAY BE MADE UNDER CHANGED CIRCUMSTANCES

The code contains no rule against successive motions for change of venue; at most, it might be interpreted as discouraging successive motions, but this could only be subject to the discretion of the court, Marshall v. Dunlap, 138 Cal. App. 2d 59, 291 P.2d 538 (2d Dist. 1955). A renewed motion for change of place of trial may be granted, where the conditions of the case have changed, South v. Wishard, 123 Cal. App. 2d 642, 267 P.2d 827 (4th Dist. 1954), where the denial of the first motion was expressly made "without prejudice." Lundy v. Lettunich, 50 Cal. App. 451, 195 P. 451 (1st Dist. 1920), or where the second motion is based on a different ground, Seybert v. Imperial County, 139 Cal. App. 2d 221, 293 P.2d 135 (2d Dist. 1956)
.

Here, there have been substantial changes of conditions resulting in new and different grounds in the case since the defendants’ sought and were granted a change of venue in Sacramento to the present court, including:

1. Bias unsuccessfully argued in Sacramento is now resoundingly demonstrated by bench recusals in Santa Clara,

2. Answers and demurrers have now been filed by defendants that have appeared [plaintiffs attempts to retain venue were thwarted by defendants’ venue change filing before answers]. 

3. Bench recusal has resulted in a substantial loss of convenience to all parties,

4. Brazen attempts by probate to appoint adversarial GAL for Nancy demonstrate systemic biases

5. Inability of Court to overcome demands by County and State defendants that no GAL should be appointed.

The original denial was expressly made without prejudice, in that the Sacramento judge (Hon. Roland Candee) in denying plaintiffs opposition to change of venue, suggested that the plaintiffs would have a chance to renew their claims of bias in the transferee court, once answers were filed there. Judge Candee invited plaintiffs to proceed with their renewed motion to change venue in Santa Clara County once the answers or demurrers were filed (Exhibit A, p. 4, lines 3-4).  The Sacramento court also did not feel that the plaintiffs’ proofs of bias in Santa Clara County were yet sufficient to resist the change of venue, but did not rule out that they might be able to prove it there (Exhibit A, p. 4, lines 3-4).

Stringent proof of bias need not be shown, Harden v. Skinner and Hammond, (1955) 130 Cal.App.2d 750, 279 P.2d 978 “this does not mean that there must be direct evidence on that issue. The trial court may rely not only on the direct facts set forth in the affidavits, but also on any reasonable and relevant inference arising therefrom. Benjamin v. Benjamin, 128 Cal.App.2d 367, 275 P.2d 43.”  

EQUITABLE DOCTRINE OF FORUM NON-CONVENIENS APPLIES HERE 

One of the determinative cases is Stangvik v. Shiley Inc., (1991), 54 Cal.3d 744, 819 P.2d 14, 

“Forum non conveniens” is equitable doctrine invoking discretionary power of court to decline to exercise jurisdiction it has over transitory cause of action when it believes that action may be more appropriately and justly tried elsewhere.

In determining whether to grant motion to dismiss or stay based on forum non conveniens, court must first determine whether alternate forum is suitable place for trial; if so, next step is to consider private interests of litigant and interests of public in retaining action for trial in state

It cannot be fairly said that defendants’ right to a trial in their local venue is unfairly prejudiced by a transfer of venue to an adjacent Bay Area metropolitan county, yet it assures the plaintiff of his right to a fair and impartial proceeding. 

Court should not decide that there are circumstances in which doctrine of forum non conveniens will always apply or never apply; otherwise, flexibility of doctrine would be threatened, and its application would be based on identification of a single factor rather than balancing of several. (Stangvic, Id.)

See also Bland v. Norfolk and Western Ry. Co.. 116 Ill.2d 217, 506 N.E.2d 1291, Ill.,1987.

Forum non conveniens is an equitable doctrine. It presupposes the existence of more than one forum with jurisdiction over the parties and the subject matter. (Wieser v. Missouri Pacific R.R. Co. (1983), 98 Ill.2d 359, 364, 74 Ill.Dec. 596, 456 N.E.2d 98; People ex rel. Compagnie Nationale Air France v. Giliberto (1978), 74 Ill.2d 90, 112, 23 Ill.Dec. 106, 383 N.E.2d 977.) Under the doctrine, a court may decline to exercise jurisdiction of a case whenever it appears that there is another forum with jurisdiction of the parties in which trial can be more conveniently had. Adkins v. Chicago, Rock Island & Pacific R.R. Co. (1973), 54 Ill.2d 511, 514, 301 N.E.2d 729; Moore v. Chicago & North Western Transportation Co. (1983), 99 Ill.2d 73, 76, 75 Ill.Dec. 423, 457 N.E.2d 417.

In deciding whether the doctrine applies, a court must balance private interest factors affecting the convenience of the litigants and public interest factors affecting the administration of the courts. See Gulf Oil Corp. v. Gilbert (1947), 330 U.S. 501, 508-09, 67 S.Ct. 839, 843, 91 L.Ed. 1055, 1062-63.

Plaintiff's choice of forum should rarely be disturbed unless the balance is strongly in favor of defendant
, Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 67 S. Ct. 839, 91 L. Ed. 1055 (1947); Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 31 Envtl. L. Rep. 20166 (2d Cir. 2000), cert. denied, 532 U.S. 941, 121 S. Ct. 1402, 149 L. Ed. 2d 345 (2001); Mohr v. Raymond Intern., 337 F. Supp. 105, 1972 A.M.C. 1656 (S.D. N.Y. 1972),  or unless the defendant can show that he or she will be unfairly prejudiced, Sociedade Brasileira De Intercambio Comercial E Industrial, Ltda. v. The Punta Del Este, 135 F. Supp. 394 (D.N.J. 1955).  

II. JUDGE BREEN’S DISQUALIFICATION FOR CAUSE MAKES HIS DENIAL ON VENUE VOID OR VOIDABLE ON OBJECTION, AND IN THE VERY LEAST MAY BE SET ASIDE ON SHOWING OF GOOD CAUSE

Disqualification of a judge occurs when the facts creating disqualification arise, not when disqualification is established, Christie v. City of El Centro (App. 4 Dist. 2006) 37 Cal.Rptr.3d 718, 135 Cal.App.4th 767, review denied. This would mean that Judge Breen was disqualified before he took the case because the facts creating the disqualification (trusteeship at Gavilan) already had arisen prior to his accepting appointment, not when the facts were discovered, and thus his rulings are voidable on objection. 

Except in very limited circumstances not applicable here, a disqualified judge has no power to act in any proceedings after his or her disqualification. (Cal. Code Civ. Proc. §170.4(c)) Christie v. City of El Centro (App. 4 Dist. 2006) 37 Cal.Rptr.3d 718, 135 Cal.App.4th 767, review denied. The acts of a judge subject to disqualification are void or, according to some authorities, voidable. (Giometti v. Etienne (1934) 219 Cal. 687, 688-689, 28 P.2d 913 ( Giometti ); Urias, supra, 234 Cal.App.3d at p. 424, 285 Cal.Rptr. 659; Betz v. Pankow (1993) 16 Cal.App.4th 931, 939-940, 20 Cal.Rptr.2d 841 (Betz ).)  Relief is available to a party who, with due diligence, discovers the grounds for disqualification only after judgment is entered or appeal filed. (Urias, supra, 234 Cal.App.3d at pp. 424-425, 285 Cal.Rptr. 659; Betz, supra, 16 Cal.App.4th at p. 940, 20 Cal.Rptr.2d 841.) 

As to the legislative purpose, “Statutes governing disqualification of judges for cause are intended to ensure public confidence in the judiciary and to protect the right of the litigants to a fair and impartial adjudicator”. Rossco Holdings Inc. v. Bank of America (App. 2 Dist. 2007) 58 Cal.Rptr.3d 141, 149 Cal.App.4th 1353, modified on denial of rehearing. See also, Peracchi v. Superior Court (2003) 135 Cal.Rptr.2d 639, 30 Cal.4th 1245, 70 P.3d 1054, rehearing denied. 

Cal. Code Civ. Proc. §170.3(b)(4) states:

If grounds for disqualification are first learned of or arise after the judge has made one or more rulings in a proceeding, but before the judge has completed judicial action in a proceeding, the judge shall, unless the disqualification be waived, disqualify himself or herself, but in the absence of good cause the rulings he or she has made up to that time shall not be set aside by the judge who replaces the disqualified judge. (emph added)

Thus, seen one way as here, if good cause can be shown, the rulings he or she has made up to that time may be set aside by the judge who replaces the disqualified judge. I.e., the disqualification of a judge is therefore no bar to voiding of the disqualified judge’s rulings in the presence of good cause. A reading of this motion in its entirety proves that good cause is shown.

III. THE NECESSITY OF A FAIR AND IMPARTIAL PROCEEDING IS THE SINE QUA NON OF VENUE ASSIGNMENT, EVEN OVERRIDING “MANDATORY” STATUTORY PROVISIONS

Plaintiffs argued in opposition to transfer from Sacramento (Hon. Roland Candee) that caselaw held the provisions of CCP §397(b) and CCP 396b(d) always preempt the removal provisions of CCP §394(a), because CCP §394(a) was remedial legislation intended to address problems of local bias in cases involving the county or cities against out-of-town defendants (Westinghouse Electric Corp. v. Superior Court, 17 Cal.3d 259, 551 P.2d 847, 131 Cal.Rptr. 231, Garrett v. Superior Court (1974) 11 Cal.3d 245, 113 Cal.Rept. 152, 520 P.2d 968).  Here local bias works the wrong way, denying a fair and impartial trial to the plaintiff.  The reasoning is that a party’s right to a fair and impartial venue is paramount, superceding all other statutory mandates, according to well-settled case law (Paesano v Superior Court of Mono County, (1988) 204 Cal.App.3d 17, Rios v Lacey Trucking Co., (1954) 123 Cal App 2d 865, 268 P2d 160)).

In Paesano v Superior Court of Mono County, (1988) 204 Cal.App.3d 17, it was held through a proper use of statutory construction that that the discretionary language of Code Civ. Proc. §397 overrides the mandatory literal language of Code Civ. Proc. §394 relied upon entirely by County: 

“The Court of Appeal granted the petition and ordered a writ of mandate to issue directing the trial court to consider and rule on the impartial trial question raised in the motion to change venue. The court held that Cal. Code Civ. Proc. §397, subd. 2, contains no language of subordination, and applies without limitation to any cause of action within its terms. Thus, the court held the mandatory language in Cal. Code Civ. Proc. §394, did not exclude the wrongful death action from the operation of Cal. Code Civ. Proc. §397.“(boldfaced emph. added)

To find otherwise would misconstrue the intent of the legislature in order to achieve “absurd consequences”. “The purpose of Cal. Code Civ. Proc. §397, subd. 2 (discretion to change venue when there is reason to believe impartial trial cannot be had), is to secure to every litigant the right to a trial of his or her cause before a fair and impartial tribunal, and to provide the procedure through which the right may be enforced and protected” (Paesano, supra at 20). 

Admittedly all this was argued in Sacramento before and plaintiffs lost [on other grounds], and thus this might not be sufficient grounds by itself for a renewed motion for change of venue, except that the circumstances have now dramatically changed!  Judge Candee ruled against the plaintiffs on that occasion because he expressed dissatisfaction with the plaintiffs’ proofs of bias in the proposed transferee court (Santa Clara County): “the court once again determines based on the evidence submitted that plaintiffs have failed to show that the interests of justice would be furthered by trial of this action in the Sacramento County Superior Court as opposed to Santa Clara County”— (Exhibit B, last paragraph, October 24, 2006)  [interests of justice as pleaded meaning a fair and impartial proceeding].  But Judge Candee conspicuously avoided ruling out the possibility that plaintiffs could better make their case for bias after their case was transferred here (Exhibit A, p. 4, lines 3-4).  Experience has turned out to be the best proof possible.

Now the bench recusal of all the judges in Santa Clara County represents a compelling open admission that the Golins were right, that the venue certainly is biased in its totality, making it impossible to have a fair proceeding due to the influence of these entrenched public officials and defendants and the inextricable local judicial entanglement with them that has already been shown by all the challenges and recusals for cause. The Court has demonstrated that it is incapable of even assigning a fair and impartial judge, four times, and thus it cannot be confidently trusted that they could assign an untainted jury pool, or assign a guardian ad litem for Nancy untainted with County influence, as they have already shown.  

Santa Clara County Superior Court has a long history of malice, oppression and fraud towards the plaintiffs, and favoring the defendants, including an unbroken history of incredible-but-true “transcript-fixing”, which cannot be simply laid at the feet of the plaintiffs’ memory.  For instance, as plaintiff Jeffrey Golin has averred in the attached Affidavit in Support, the Golins have never once been able to procure an untainted transcript in this county, denying substantial justice. Whole courtroom conversations, including questions by the judge, unfailingly the parts most detrimental to these defendants, have been found to be simply deleted from the record, by someone.  Damaging witness admissions have been found altered to instead reflect denials.  

 Plaintiffs cannot ignore in their convictions that a fair and impartial proceeding may not be had in Santa Clara County when words that still ring in plaintiffs’ ears in lengthy passages of discourse are consistently and conspicuously absent from the record of proceedings, in transcripts they were required to pay thousands of dollars to procure. The trial transcripts have been found to have whitewashed out several instances where defendants (e.g., Kratzer) were significantly impeached in their egregiously perjured testimony under oath during examination.  The last instance of this is recent, having occurred in the last recorded hearing on March 30, 2007, as affirmed in Jeffrey Golin’s verified challenge of Judge Hyman.   Plaintiffs’ efforts to move to correct the transcripts have unfailingly fallen on deaf ears. Plaintiffs also allege unprecedented harassment in the courthouse at the hands of deputies at the whim of various judges, making the Santa Clara County Superior Court in total a hostile place of venue in which to proceed. 

Indeed, in the appeal of the 2003 probate trial, the parents were not able to get any timely transcripts from this court to which they should have been entitled by dispositive law (M.L.B. v S.L.J., 519 U.S. 102 (1996), In re Waltz, 167 Cal.App.3d 835, 213 Cal.Rptr. 529), due in part to strategic delays by a court reporter (VAC §§120, 309, 332).  This by itself resulted in their conservatorship appeal being denied without a hearing or briefing in the Sixth District, which would preside over any appeal here too unless venue was transferred.  Rulings in the Sixth District during that appeal also denied the trial court’s transcripts when the same authorities were cited, without comment.

CONFLICTING “MIXED VENUE” STATUTORY AUTHORITY REQUIRES LIBERAL ANALYSIS OF ENTIRE STATUTORY SCHEME TO AVOID SUBORDINATING THE LEGISLATATIVE INTENT

In addition to previously pleaded conflicting statutory authorities, the present issues introduce new complexities not previously considered.  Here, after the bench recusal, no judge of the court was qualified to act, until the outside judge, Judge Breen, was brought in by Santa Clara County clerks on authority of the recused judge, Judge Neal Cabrinha, on authority of Cal. Code Civ. Proc. §170.8, which in relevant part reads:

When there is no judge of a court qualified to hear an action or proceeding, the clerk shall forthwith notify the Chairman of the Judicial Council of that fact.  The judge assigned by the Chairman of the Judicial Council shall hear the action or proceeding at the time fixed therefor or, if no time has been fixed or good cause appears for changing the time theretofore fixed, the judge shall fix a time for hearing in accordance with law and rules and hear the action or proceeding at the time so fixed.

 However, Cal. Code Civ. Proc. §397(d) suggests a different result under practically identical circumstances in relevant part (added to subparts (b), and (c): 

The court may, on motion, change the place of trial in the     following cases: …   [(b) When there is reason to believe that an impartial trial cannot be had therein. (c) When … the ends of justice would be promoted by the change.] (d) When from any cause there is no judge of the court qualified to act. 

And, Cal. Code Civ. Proc. §394(a) (cited in relevant part) sets another condition on transfer to be heard by an out-of-county judge, when as here the County sought removal of the cause to his own county on neutral county grounds:

…When the action or proceeding is one in which a jury is not of right, or in case a jury is waived, then in lieu of transferring the cause, the court in the original county may request the chairperson of the Judicial Council to assign a disinterested judge from a neutral county to hear that cause and all proceedings in connection therewith...

A fourth provision is authorized by Cal. Code Civ. Proc. §398:

“If, for any cause, specified in subdivisions 2, 3 and 4 of section 397, the court orders the transfer of an action or proceeding, it must be transferred to a court having jurisdiction of the subject matter of the action which the parties may agree upon, by stipulation in writing, or made in open court and entered in the minutes or docket; or, if they do not so agree, then to the nearest or most accessible court, where the like objection or cause for making the order does not exist….” (emph added).

These defendants have refused to stipulate to any compromise change of venue proposed to date by the plaintiffs. Thus, if ordered transferred, the matter must be transferred without delay to the nearest or most accessible court, where the like objection or cause for making the order does not exist.

How can these apparently conflicting statutory provisions be construed without conflict within a coherent scheme, taken as a whole? 

Especial attention should be paid to the language of CCP 394(a), the provision under which the County requested transfer from Sacramento to Santa Clara County.  Here, a jury [trial] is a matter of right which the plaintiffs have no intention of waiving.  Thus the third remedy should not be applied in this case

 The argument may be made that the Legislature never intended an assigned visiting judge to attend to a complex action or proceeding involving a jury trial. It is reasonable to think that the legislature realized that, as here, the forum inconvenience and cost of performing an extended trial in a hostile venue could not be overcome with an itinerant part time judge, given the difficulties involved concerning ex parte motions, discovery motions, etc., but instead intended the economic advantages of having short and simple proceedings held in the transferee court.  

Here it is possible that this assigned judge might have to preside over this case for well over a year, given the contentiousness and complexity of the case, and travel an inconvenient distance at the considerable expense of the Judicial Counsel each time any matter is heard.  This emphasizes the inconvenience of a forum that lacks a full-service court for an expensive and complex action or proceeding involving a jury trial.

Mixed venue cases frequently involve seemingly conflicting results requiring analysis of the entire statutory scheme to determine which statutes are general and which are specific.  Specific provisions override and are exceptions to more general ones.  

It is well settled that:

“The fundamental rule of statutory construction is that the court should ascertain the intent of the Legislature so as to effectuate the purpose of the law.  Moreover, 'every statute should be construed with reference to the whole system of law of which it is a part so that all may be harmonized and have effect."  (Select Base Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645, 335 P.2d 672)   

A construction rendering statutory language surplusage “is to be avoided."  (Moyer v. Workmen's Comp. Appeals Bd., 10 Cal.3d 222, 230,  110 Cal.Rptr. 144, 514 P.2d 1224 (1973);  People v. Gilbert (1969) 1 Cal.3d 475, 480, 82 Cal.Rptr. 724, 462 P.2d 580.)

To determine the Legislature's intent, the court looks first to the words of the statute.  (Moyer v. Workmen's Comp. Appeals Bd., supra, 10 Cal.3d, 222, 230, 110 Cal.Rptr. 144, 514 P.2d 1224 (1973).)   However, the legislative purpose will not be "sacrificed to a literal construction of any part of the act,"  (Select Base Materials v. Board of Equal. (1959) 51 Cal.2d, 640, 645, 335 P.2d 672) as County defendants have erroneously pleaded.  The language of a statute "should not be given a literal meaning if doing so would result in absurd consequences which the Legislature did not intend (Younger v. Superior Court (1978) 21 Cal.3d 102, 113, 145 Cal.Rptr. 674, 577 P.2d 1014.) 

IV. DEFENDANTS RIGHT TO BE TRIED IN THE COUNTY WHERE HE RESIDES IS NOT UNFAIRLY PREJUDICED BY TRANSFER TO AN ADJACENT COUNTY

Defendants frequently cite cases such as Lyons v. Brunswick-Balke-Collender Co. (1942), 20 Cal.2d 579, 127 P.2d 924 CA. for the proposition that “[t]he right of defendant to have certain actions tried in the county of his residence is an ancient and valuable right which has always been safeguarded by statute and is supported by a long line of judicial decisions. Code Civ.Proc. § 396b”.  This may be true, but this case is easily distinguishable from the present action.  In Lyons, the defendants lived, respectively, in San Francisco and San Mateo County, and the plaintiffs were in Los Angeles County, 450 miles away.  One defendant sought and won the right to have the case heard in San Francisco County.  This is a significant difference from this case, where plaintiffs only seek a change of venue to the nearest adjoining county seated a mere 50 miles away ‘without like objection” where their rights would not be prejudiced, but which would not unfairly prejudice the rights of the defendants.

Defendants have never pleaded facts to show that a significant inconvenience or harm would result from Plaintiffs’ choice of forum in an adjacent county. If defendants were being sued in San Francisco in Federal Court they could have no such claim, and never have complained thus when the case was there. 

This was reasoned on a balance of harms analysis, based on the relative distances.

In determining whether the doctrine of forum non conveniens should be applied, the court should consider the private interests of the litigant, relative ease of access to sources of proof, availability of compulsory process for attendance of unwilling witnesses, cost of obtaining attendance of willing witnesses, possibility of view of premises, if appropriate, relative advantages and obstacles to a fair trial and all other practical problems that make the trial of a case easy, expeditious and inexpensive, as well as the enforceability of any judgment obtained, but unless the balance is strongly in favor of the defendant, the plaintiff's choice of forum should rarely be disturbed (Gulf Oil Corp. v. Gilbert
330 U.S. 501, 67 S.Ct. 839 U.S. 1947.)

Defendants here have utterly failed to plead facts sufficient to claim an unfair prejudice if this case were moved to the nearest adjacent metropolitan county, and indeed have never made a serious effort to do so, consistently standing firmly on literal procedural rather than liberal substantive grounds. 

The balance of harms analysis swings decisively in favor of the plaintiffs’ case moving their venue to an adjacent county untainted by local influence, in that continuing in this court would wreak severe and irreparable harm to their cause while moving the cause would create minimal if slight impairment to the defendants.
CONCLUSION

For the aforementioned reasons the Court should and grant the motion for change of venue to Alameda or San Francisco Counties based on new and different circumstances.

Submitted this 5th Day of October, 2007
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Attorney for Plaintiffs Elsie Y. Golin and Nancy K. Golin

__________________________

David J. Beauvais, Esq.
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plaintiffs-petitioners Elsie Golin and Nancy Golin

__________________________

Jeffrey R. Golin

Plaintiff In Propria Personam

TABLE OF EXHIBITS

	No.
	Date
	Description

	A
	October 10, 2006
	Formal Order transferring venue to Santa Clara County

	B
	October 24, 2006
	Tentative ruling denying motion for reconsideration and countermotion to retain venue (Judge Candee)


�	 Citing 61 Cal. Jur. 3d Venue § 85, California Jurisprudence 3d, Database updated May 2007, Venue�Lisa A. Zakolski, J.D. VI. Change of Venue, E. Procedure, 1. Generally § 85. Renewed and successive motions, West's Key Number Digest, West's Key Number Digest, Venue 43� TA \l "61 Cal. Jur. 3d Venue § 85, California Jurisprudence 3d, Database updated May 2007, Venue, Lisa A. Zakolski, J.D. VI. Change of Venue, E. Procedure, 1. Generally § 85. Renewed and successive motions, West's Key Number Digest, West's Key Number Digest, Venue 43" \s "61 Cal. Jur. 3d Venue § 85, California Jurisprudence 3d, Database updated May 2007, Venue Lisa A. Zakolski, J.D. VI. Change of Venue, E. Procedure, 1. Generally § 85. Renewed and successive motions, West's Key Number Digest, West's Key Number Digest, Venu" \c 5 ��


� For reasoning, see Southern Illinois University Law Journal , Winter, 1989, 191, “Deference to the Plaintiff in Forum Non Conveniens”, by Peter G. McAllen:� TA \l "Southern Illinois University Law Journal , Winter, 1989, 191, \“Deference to the Plaintiff in Forum Non Conveniens\”, by Peter G. McAllen:" \s "Southern Illinois University Law Journal , Winter, 1989, 191, \"Deference to the Plaintiff in Forum Non Conveniens\", by Peter G. McAllen:" \c 5 � "…I start with platitudes:  Civil litigation is a way for a private party to enlist the coercive aid of the sovereign in settling a dispute in which the party is involved.   The substantive law defines when the private party has a ' right’ to such assistance; the litigation process is the method through which the sovereign determines whether the definition is met and the entitlement established in a particular case. The whole system is driven by private initiative. A litigant, not the court or some bureaucrat, decides whether to sue in the first place. A litigant, not the court, decides whether to seek summary judgment or judgment on the pleadings. A litigant, not the court, decides whether to present expert testimony, how to argue to the jury, and whether to take an appeal. Most significantly for our purposes, a litigant-whichever litigant initially decides to sue-chooses the court. Rules of personal jurisdiction, subject matter jurisdiction, and venue control that choice in the same sense that substantive rules control the decision whether to sue at all: indirectly. The plaintiff's choice, of course, might be overturned. It will be overturned if venue is improperly laid or personal jurisdiction is lacking and the defendant complains at the appropriate time. It might be overturned if the defendant moves for a forum non conveniens dismissal. But in a *244 sense, the assertion that the plaintiff has the privilege of choosing the forum simply states a basic fact about the architecture of the system." (N.A.: The same could fairly be said concerning a plaintiffs’ choice of guardian ad litem.)









MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 

MOTION FOR CHANGE OF VENUE


