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III. INTRODUCTION

Plaintiffs JEFFREY R. GOLIN, ELSIE Y. GOLIN and NANCY K. GOLIN (“Golins”) jointly move this court, on the foregoing supporting amended points and authorities, to reconsider (Cal. Code Civ. Proc. §1008(a) TA \l "Cal. Code Civ. Proc. §1008(a)" \s "Cal. Code Civ. Proc. §1008(a)" \c 2 ) its ruling to transfer venue of this case to Santa Clara County, based on different law and different facts from those cited in the previous opposition papers, and to consider its countermotion to retain venue in Sacramento County (see accompanying affidavit of counsel Gerard W. Wallace).

Defendants COUNTY OF SANTA CLARA, JAMIE BUCKMASTER, MALORIE STREET, MARY GREENWOOD, RANDY HEY AND JACQUI DUONG (“County Defendants”) moved this court on July 24, 2006 to remove the case from Sacramento County Superior Court to Santa Clara County Superior Court, based upon Cal. Code Civ. Proc. §394(a) TA \l "Cal. Code Civ. Proc. §394(a)" \s "Cal. Code Civ. Proc. §394(a)" \c 2 , originating court is wrong venue. Golins opposed County Defendants’ motion on September 9, 2006, seeking to retain venue in Sacramento County, or in the alternative to refer to San Francisco County, citing primarily Cal. Code Civ. Proc.  §397(b), which provides for a defendant to remove a case from a venue where “there is reason to believe that a fair trial cannot be had therein,” and argued that this authority controls over defendants’ authority for removing venue under Cal. Code Civ. Proc. §394(a) TA \s "Cal. Code Civ. Proc. §394(a)" . 

This court on September 19, 2006, after a hearing requested by Golins, made final a tentative September 18 ruling granting County of Santa Clara defendants’ motion to change venue from this court, in Sacramento County, to Santa Clara County.  The court’s September 18 tentative ruling is attached in Appendix A.

This court held, inter alia, that the Golins’ unfair trial showing was insufficient based on the record before it, that §397(b)
 was an inappropriate authority as a removal statute for defendants seeking to change venue on that basis, not for plaintiffs seeking to retain venue in the original chosen venue, disregarded factual proofs that were based on Golins’ past experience in probate court in that county, apparently applying a high standard of sufficiency, and disregarded a comprehensive three year, multi-part investigative report from the San Jose Mercury News showing bias in favor of the District Attorney in Santa Clara Courts, asserting without any basis that these conditions applied only to the criminal justice system there, not to the civil courts. The court did not contest the reasoning urged by Golins that §397 trumps §394, but held that §397 was an inappropriate authority.

IV. SUMMARY OF ARGUMENT

Golins recognize merit to the court’s reasoning, given the record before it.  This court showed that it at least correctly and fairly understood the essence of Golins’ cause.  However, Golins find these noted defects can be decisively cured by amended pleadings.  They move to reconsider in lieu of pursuing relief under Cal. Code Civ. Proc. §400 TA \l "Cal. Code Civ. Proc. §400" \s "Cal. Code Civ. Proc. §400" \c 2 , by Writ of Mandate in the interests of judicial economy. “If complaint does not meet factual challenge of affidavits of defendant who seeks change of venue, plaintiff may make additional showing, in order to sustain venue, by oral evidence or by counter-affidavits.” Hall v. Superior Court In and For Alameda County, 27 Cal.Rptr. 497, Cal.App. 1 Dist.,1963 TA \l "Hall v. Superior Court In and For Alameda County, 27 Cal.Rptr. 497, Cal.App. 1 Dist.,1963" \s "Hall v. Superior Court In and For Alameda County, 27 Cal.Rptr. 497, Cal.App. 1 Dist.,1963" \c 1 
V. AMENDED MEMORANDUM OF POINTS AND AUTHORITIES
ARGUMENT I: PETITIONERS SEEK COUNTERMOTION TO RETAIN VENUE INVOKING CCP §396b(d), NOT §397(b)

The court pointed out the problem that Cal. Code Civ. Proc. §397(b) TA \l "Cal. Code Civ. Proc. §397(b)" \s "Cal. Code Civ. Proc. §397(b)" \c 2  provides for a defendant’s right to removal from a county where there is reason to believe that a fair trial cannot be had (See ruling of this court, Appendix A, p.2a).

The court was correct. After review of the courts ruling, however, plaintiffs found the appropriate statutory basis for plaintiffs resisting removal in Cal. Code Civ. Proc. §396b(d) TA \l "Cal. Code Civ. Proc. §396b(d)" \s "Cal. Code Civ. Proc. §396b(d)" \c 2 , which plaintiffs overlooked and failed to cite. In Cal. Civ. Prac. Procedure §10:74 TA \l "Cal. Civ. Prac. Procedure §10:74" \s "Cal. Civ. Prac. Procedure §10:74" \c 3 
, there is a summary of this authority:
“A motion for change of venue on wrong court grounds can be opposed by a countermotion to retain venue in the original county for the convenience of witnesses or the ends of justice. [Code Civ. Proc. § 396b(d)] The procedure is not proper in response to a change of venue motion based on convenience of witnesses, fair trial, or no qualified judge grounds, but only where the motion is brought on wrong court grounds. [Cook v. Pendergast (1882) 61 Cal. 72 TA \l "Cook v. Pendergast (1882) 61 Cal. 72" \s "Cook v. Pendergast (1882) 61 Cal. 72" \c 1 ]”

Cal. Code Civ. Proc. §396b(d) TA \l "Cal. Code Civ. Proc. §396b(d)" \s "Cal. Code Civ. Proc. §396b(d)" \c 2 states:

(d) In any case, if an answer is filed, the court may consider opposition to the motion to transfer, if any, and may retain the action in the county where commenced if it appears that the convenience of the witnesses or the ends of justice will thereby be promoted. (emph. added)

“Defendant is entitled to have negligence action tried either in county of his residence or county where tort occurred, unless plaintiff can show that [both] convenience of witnesses and ends of justice will be served by retention of action in county where it was commenced.”  Maxwell v. Murray (App. 2 Dist. 1961) 11 Cal.Rptr. 916, 190 Cal.App.2d 440 TA \l "Maxwell v. Murray (App. 2 Dist. 1961) 11 Cal.Rptr. 916, 190 Cal.App.2d 440" \s "Maxwell v. Murray (App. 2 Dist. 1961) 11 Cal.Rptr. 916, 190 Cal.App.2d 440" \c 1 .

A. Elements of CCP §396b(d)

Four elements are present here: 1) defendants must argue wrong court grounds, which they have done, 2) an answer must be filed, which the county has not done, and either 3) the convenience of witnesses or 4) the ends of justice will thereby be promoted.  Since the County has filed no answer this first factor might appear at first glance to present a problem to the plaintiffs in invoking this statute, but not an insoluble one as plaintiffs will show in Section 0).  The convenience of witnesses cannot apply here because defendants’ motion was prematurely filed before an answer or demurrer has been filed and without the issues being framed, the court cannot judge the relevance of witnesses to be called. 

However, in cases where there is reason to believe that a fair proceeding cannot be had, the “ends of justice” provision can be invoked, and is well supported in caselaw. This is a distinct provision and not intermingled because of the conjunction “or”.  By comparison, Cal. Code Civ. Proc. §397(b) TA \l "Cal. Code Civ. Proc. §397(b)" \s "Cal. Code Civ. Proc. §397(b)" \c 2  cites them as connected, “…the convenience of witnesses And the ends of justice…” so plainly as drafted by the legislature they are intended to be different criteria, not related criteria.  

B. Requirements for applying “the ends of justice” clause of CCP 396b(d) as serving to avoid existence of bias or prejudice, 74 A.L.R.2d 16 and Rios, on point

A comprehensive and informative discussion directly on point here is provided in 74 A.L.R.2d 16, American Law Reports ALR2d,  “Construction and effect of statutory provision for change of venue for the promotion of the convenience of witnesses and the ends of justice”, by H. C. Lind TA \l "A.L.R.2d 16, American Law Reports ALR2d,  \“Construction and effect of statutory provision for change of venue for the promotion of the convenience of witnesses and the ends of justice\”, by H. C. Lind" \s "A.L.R.2d 16, American Law Reports ALR2d,  \"Construction and effect of statutory provision for change of venue for the promotion of the convenience of witnesses and the ends of justice\", by H. C. Lind" \c 3  (Originally published in 1960, the ALR databases are made current by the weekly addition of relevant new cases), §6. Section 6 is cited in its entirety in Appendix B, citing caselaw to establish that “the ends of justice” grounds in Cal. Code Civ. Proc. §396b(d) are coextensive with §397(2) in cases where a plaintiff resists transfer to a non-neutral county.
This statute Cal. Code Civ. Proc. §396b(d) and similar statutes in other states have applied the “ends of justice” provision independently to deny defendants’ motions to change venue in cases where the transferee court can be shown to be biased against the plaintiffs, Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 1 TA \l "Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 1" \s "Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 1" \c 1 60 (local bias against Mexican workers), because of alleged notoriety of plaintiffs in the transferee venue (State ex rel. Austin Mut. Ins. Co. v District Court of Brown County (1935) 194 Minn 595, 261 NW 701), and where the defendant was a leading citizen of the county, Tuomey v Kingsford (1902) 68 App Div 180, 74 NYS 13.  See also City of Stockton v. Ellingwood, 78 Cal.App. 117, 248 P. 272, Cal.App. 3 Dist. 1926 TA \l "City of Stockton v. Ellingwood, 78 Cal.App. 117, 248 P. 272, Cal.App. 3 Dist. 1926" \s "City of Stockton v. Ellingwood, 78 Cal.App. 117, 248 P. 272, Cal.App. 3 Dist. 1926" \c 1  (every suitor is entitled to have his case tried before impartial forum and every effort should be made whenever reasonable to avoid suspicion on his part that opportunity for fair trial is not being presented), citing  TA \l "Castle v. Village of Baudette, 267 Minn. 140, 125 N.W.2d 416 (1963)" \s "Castle v. Village of Baudette, 267 Minn. 140, 125 N.W.2d 416 (1963)" \c 1 Castle v. Village of Baudette, 267 Minn. 140, 125 N.W.2d 416 (1963). (emph. added)

Moreover, courts have held that the showing required on a countermotion to retain venue under Code Civ. Proc. §396b(d) is not as stringent as that required to change venue on convenience grounds under Code Civ. Proc. § 397(3) (CCPPROCEDURE §10:74
): The moving plaintiff on a countermotion to retain venue need show only that either the convenience of witnesses or the ends of justice will be served by retaining the action in the original county, not both, Braunstein v. Superior Court In and For Monterey County (1964) 225 Cal.App.2d 691, 37 Cal.Rptr. 666 TA \l "Braunstein v. Superior Court In and For Monterey County (1964) 225 Cal.App.2d 691, 37 Cal.Rptr. 666" \s "Braunstein v. Superior Court In and For Monterey County (1964) 225 Cal.App.2d 691, 37 Cal.Rptr. 666" \c 1 ; as to showing on motion to change venue, see §§10:67, 10:72]”, See also Ohio Cas. Ins. Group v. Superior Court, 35 Cal.Rptr.2d 771, Cal.App. 3 Dist., 1994 TA \l "Ohio Cas. Ins. Group v. Superior Court, 35 Cal.Rptr.2d 771, Cal.App. 3 Dist.,1994" \s "Ohio Cas. Ins. Group v. Superior Court, 35 Cal.Rptr.2d 771, Cal.App. 3 Dist.,1994" \c 1 . There is normally no requirement that there be direct evidence of the fact that the ends of justice would be served by a change of venue, but that valid inferences from the record were sufficient, Minatta v Crook (1959) 166 Cal App 2d 750, 755, 333 P.2d 782. The trial court may rely not only on the direct facts set forth in the affidavits, but also on any reasonable and relevant inference arising therefrom (Harden v. Skinner & Hammond, 130 Cal.App.2d 750, 755 [279 P.2d 978]; cf. Benjamin v. Benjamin, 128 Cal.App.2d 367, 371 [275 P.2d 43].) (4) And the weight to be given the affidavits in support of and in opposition to the motion was for the trial court to determine.” (Rios v. Lacey Trucking Co., 123 Cal.App.2d 865, 869 [268 P.2d 160]), (quoted from Minata at 755).  The defendants have the burden of establishing by affidavit or otherwise that the ground of convenience of witnesses and promotion of the ends of justice were met, West's Ann.Code Civ.Proc. § 397, subd. 3
C. The requirement for having had an answer on file by County does not apply to “ends of justice” defense against change of venue 

“Without an answer on file, the court cannot determine what testimony will be material and what witnesses will thereby be affected, Johnson v. Superior Court of Fresno County (1965) 232 Cal.App.2d 212, 42 Cal.Rptr. 645 TA \l "Johnson v. Superior Court of Fresno County (1965) 232 Cal.App.2d 212, 42 Cal.Rptr. 645" \s "Johnson v. Superior Court of Fresno County (1965) 232 Cal.App.2d 212, 42 Cal.Rptr. 645" \c 1 ”

Cal. Code Civ. Proc. 396b(d), TA \s "Cal. Code Civ. Proc. 396b(d)"  literally construed, seems to require that an answer be filed for this statute to apply.  County has not filed such an answer, depriving plaintiffs of their right. This must be harmonized with the legislative intent, as are all the other codes in the venue statute.  The legislature could not have intended to defeat a plaintiffs right to retain venue on the grounds of the ends of justice being served merely by defendants’ device of prematurely filing before answer or demurrer.

Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 160 TA \s "Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 160"  settled this question, “… it is equally essential that ends of justice will be promoted by change of venue, and burden of proving both of such conditions is necessarily on the moving party…. Inference may be drawn that the requirement for an answer to be filed in order to exercise 396b(g) “for convenience of witnesses and ends of justice”, that the answer requirement is concerned only with establishing which witnesses are necessary and where they are located, rather than applying to the ends of justice.” (emph. added). Rios goes on, “Plaintiffs' affidavits are addressed to that question, and properly so, for the ends of justice would not be promoted if, by the change, a fair trial was unlikely, for such a trial is the very essence of justice.”
Thus, this court is a proper opening venue by virtue of Cal. Code Civ. Proc. 395(a), when defendants fail to meet their burden. The general statute provides that “the superior court in the county where the defendants or some of them reside at the commencement of the action” is a proper court for the trial of the action, or at least until a motion to change venue for convenience of all witnesses has been presented. The burden is on defendant to show that plaintiff selected the wrong court, Stute v. Burinda, 177 Cal.Rptr. 102, Cal.Super.App, 1981 TA \l "Stute v. Burinda, 177 Cal.Rptr. 102, Cal.Super.App.,1981" \s "Stute v. Burinda, 177 Cal.Rptr. 102, Cal.Super.App.,1981" \c 1 ”. 
D. The “ends of justice” cannot be well served by deferring judgment on neutral venue to the very court whose neutrality is challenged

The court’s ruled that plaintiffs must concede to a change of venue to Santa Clara County where their claims can be considered anew: “…Based on the limited record before it, the court does not find that plaintiff has established that a fair trial could not be held in Santa Clara County. Once this matter is transferred, however, plaintiffs would have an opportunity to fully address this issue” (see Ruling Appendix A). Removing the case to Santa Clara County for a new change of venue motion to a neutral third county is a burdensome expenditure of judicial time and resources, delaying yet further plaintiffs’ day in court.

This also leads to an absurd consequence that also fails to meet the ”ends of justice” provision, by deferring to the very court that plaintiffs allege in their complaint to be a biased venue, with respect to these influential and prominent defendants in this case, to decide the question of it’s own neutrality. Plaintiffs have good cause to infer that such a motion would fail there based on experience. It imposes a mere ritual where the motion to remove the case from that venue must be decided almost as soon as the case is transferred there, at the expense of the plaintiffs whom the court here has ordered to pay transfer fees.  

This exact question was also addressed in Rios, at 869, “To hold that matters relating to a fair trial could not be considered in this proceeding but only by the Madera Superior Court upon motion of the plaintiffs after the case had been transferred there, would not promote “the ends of justice,” for it would mean both delay and extra expense”.  “[P]laintiffs would be unable to appeal a wrongful transfer of venue until the transferee court has rendered judgment, defeating the purpose of having the claims heard together in order to minimize cost and time.”  TA \l "State ex rel. Starner v. DeHoff, 18 Ohio St. 3d 163, 480 N.E.2d 449 (1985)" \s "State ex rel. Starner v. DeHoff, 18 Ohio St. 3d 163, 480 N.E.2d 449 (1985)" \c 1 State ex rel. Starner v. DeHoff, 18 Ohio St. 3d 163, 480 N.E.2d 449 (1985.
E. This court has discretion to determine if the ends of justice are being served by referring venue on a countermotion to retain venue, and is not bound by mandatory removal requirements under CCP 394 as claimed by defendants.

  Hollopeter v. Rogers, 19 Cal.Rptr. 25m Cal.App. 1 Dist.,1962 TA \l "Hollopeter v. Rogers, 19 Cal.Rptr. 25m Cal.App. 1 Dist.,1962" \s "Hollopeter v. Rogers, 19 Cal.Rptr. 25m Cal.App. 1 Dist.,1962" \c 1 ,  “Burden rests upon one who seeks change of venue to prove that both convenience of witnesses and ends of justice will be promoted and he must do this through affidavits which contain something more than generalities or conclusions; it is primarily question for trial judge whether burden has been successfully sustained”. West's Ann.Code Civ.Proc. § 397, subd. 3 TA \l "West's Ann.Code Civ.Proc. § 397, subd. 3" \s "West's Ann.Code Civ.Proc. § 397, subd. 3" \c 3 .  Sowers v. Sowers, 16 P.2d 176, Cal.App. 1 Dist.,1932 TA \l "Sowers v. Sowers, 16 P.2d 176, Cal.App. 1 Dist.,1932" \s "Sowers v. Sowers, 16 P.2d 176, Cal.App. 1 Dist.,1932" \c 1 , “Plaintiff's counter motion, after defendant moves for change of venue to retain trial in county of venue, is addressed largely to discretion of trial court, whose determination will not be disturbed on appeal, unless abuse thereof clearly appears. Code Civ.Proc. § 397, subd. 3”. The County has utterly failed to meet their burden of showing that a change of venue would in any way serve the ends of justice in this case, and thus the ruling of this court should be reversed and the orders vacated.

F. This court failed to note in its ruling plaintiffs’ adequate showing of cause from past experience with the probate conservatorship case in Santa Clara County that a neutral forum cannot be had there with these defendants in this case, as pleaded in Verified Amended Complaint.

The question of the alleged local bias of the Santa Clara County Court system against plaintiffs and favoring these influential defendants in this case goes to the heart of the allegations cited in plaintiffs Verified Amended Complaint reaching the merits of the case itself, which the court is bound to read as true and in a light most favorable to the plaintiffs. The court should concede that plaintiffs here have provided far more than mere generalities or conclusions as cited in the first opposition brief. 

Plaintiffs argue that an unimpartial venue cannot be had in Santa Clara County from local judicial bias in pre-trial motions against these prominent and influential defendants in this case.  Plaintiffs alleged at a minimum: altered transcripts (AC ¶332
), refusal to grant telephonic reporting, denial of transcripts or alternate settled statement proceeding on appeal (AC ¶¶120, 309), intimidation of witnesses tolerated (AC ¶¶108, 236), refusal to compel discovery when obstructed by these defendants. (AC ¶¶102, 104, 105, 106, 111, 112, 236), assignment of adversarial party Street to represent Nancy (AC ¶107, 108, 109, 110, 112), malicious prosecution of parents by DA in abuse case, and conspiracy with DDS (AC ¶¶82, 209, 242, 251, 341-349), forcing parents to proceed without legal representation (AC ¶113), permitting conflicted non-party Johnson to remain as lead attorney (AC ¶114), Street allowed to obstruct jury trial and appeal, and much more.  Rejecting this evidence requires the court to improperly reach the merits of the plaintiffs’ case. A reasonable inference of bias can validly be drawn from these facts. These paragraphs in Golins’ Verified Amended Complaint should have been considered and accorded great weight in showing a valid inference that a fair trial cannot be had, and thus the ends of justice may not be served by a transfer of venue

The plaintiffs Verified Amended Complaint must itself be viewed as a adequate affidavit in support of retaining venue.  The record before this court is not limited as the court apparently believed (Appendix A).  [A] [v]erified complaint may be used as affidavit in opposition to defendant's motion for change of venue. Edwards v. Pierson, (Cal.App., 1957) 318 P.2d 789 TA \l "Edwards v. Pierson, (Cal.App., 1957) 318 P.2d 789" \s "Edwards v. Pierson, (Cal.App., 1957) 318 P.2d 789" \c 1 . See also, Mosby v. Superior Court for Shasta County, 117 Cal.Rptr. 588, Cal.App. 3 Dist.,1974 TA \l "Mosby v. Superior Court for Shasta County, 117 Cal.Rptr. 588, Cal.App. 3 Dist.,1974" \s "Mosby v. Superior Court for Shasta County, 117 Cal.Rptr. 588 Cal.App. 3 Dist.,1974" \c 1 , “Allegations in complaint relevant to issues raised by motion to change venue are themselves competent evidence upon questions to be determined.” West's Ann.Code Civ.Proc. §§ 395.2, 395.5.  A court may not reach the merits of the case in deciding whether to grant a defendants’ motion to change venue, Pacific Coast Auto. Ass'n v. Ahlf, 300 P. 841
Cal.App. 1 Dist. 1931 TA \l "Pacific Coast Auto. Ass'n v. Ahlf, 300 P. 841
Cal.App. 1 Dist. 1931" \s "Pacific Coast Auto. Ass'n v. Ahlf, 300 P. 841 Cal.App. 1 Dist. 1931" \c 1 . “[U]pon a hearing of a motion to change the place of trial, it is not proper to go into the merits of the action”. Mitchell v. Kim, 42 Cal.App. 111, 183 P. 368 TA \l "Mitchell v. Kim, 42 Cal.App. 111, 183 P. 368" \s "Mitchell v. Kim, 42 Cal.App. 111, 183 P. 368" \c 1 .

Stringent proof of bias need not be shown, Harden v. Skinner and Hammond, (1955) 130 Cal.App.2d 750, 279 P.2d 978 TA \s "Harden v. Skinner and Hammond, (1955) 130 Cal.App.2d 750, 279 P.2d 978"  “this does not mean that there must be direct evidence on that issue. The trial court may rely not only on the direct facts set forth in the affidavits, but also on any reasonable and relevant inference arising therefrom. Benjamin v. Benjamin, 128 Cal.App.2d 367, 275 P.2d 43 TA \s "Benjamin v. Benjamin, 128 Cal.App.2d 367, 275 P.2d 43" .”  

G. Immediate concerns focus on the problem of a neutral venue, not trial.

Here, Golins argued in their opposition that they were not as concerned with the prospect of an unimpartial forum or trial (although that might become a concern if the case reaches trial), which is the object of removal under Cal. Code Civ. Proc. §394(a), but the prospect of an unimpartial venue that could prevent the case from ever reaching trial in the first place through adverse procedural law and motion rulings.  Plaintiffs have been denied for five years their quest to bring their claims to any jury, through procedural technicalities that have unfailingly benefited these defendants and delayed hearing the case on its merits. 

For example, a Santa Clara County court biased in favor of the DA, the public defender and County Counsel, in a “skewed system that disproportionately bends over backward to help the DA win
'' could vacate the order of this court appointing Mrs. Golin as guardian ad litem as they have already tentatively attempted to do in this court, removing once again the rights of Nancy to have any independent standing of her own by someone that represents her interests, allowing her substantial claims to go unheard before a jury.  It could not, on the basis of that well-researched study conclusion, be said to be unbiased in a proceeding against the DA and the Public Defender.

For example, a Santa Clara County court favoring the local DA, the public defender and County Counsel, would be expected to vacate the order of this court appointing ELSIE Y. GOLIN as guardian ad litem as County Defendants have already tentatively moved to do in this court. This would remove once again the rights of NANCY K. GOLIN to have any independent standing of her own by someone that represents her interests, allowing her substantial claims to be heard before a jury, and effectively shutting down this case before discovery or an evidentiary hearing. This is how Nancy’s basic civil rights are being interfered with. Mrs. Golin’s appointment represents the first time in five years that someone other than these defendants have been empowered to speak up to defend her daughter’s rights.

Quite simply, plaintiffs believe from past experience and knowledge that the County’s tactical strategy is transparently clear: removing the case to their venue in their “network”, not so they can bring the case to trial in their county, but so they can shut the case down to avoid discovery and to avoid it ever being heard by a jury, to protect their influential and prominent officials and agencies. These defendants know they are simply in a better position of trust to call in and obtain special favors from judges that they regularly appear before in their own county, go to parties with and fraternize with in their professional capacity, their “network” as defendant Buckmaster once touted it (see Affidavit of Jeffrey Golin).

H. Court failed to give proper weight to evidence cited in Mercury News series as it applies to the instant case.

The court held in its opinion that the Golins showing of inability to have a fair trial was inadequate on the basis (see Appendix A, p. 2a) that:

“To support this argument, plaintiffs rely on a number of newspaper articles setting forth various problems regarding the administration of justice in criminal proceedings in the Santa Clara County Superior Court and the Sixth District Court of Appeal…. To support their position, plaintiffs offer excerpts from two publications, both deal with alleged problems in the criminal justice system[5].  Neither deals with claims for civil damages.”

Neither this court nor the defendants
 have proffered any reasoned analysis to justify its presumption that the facts cited in the three year exhaustive Mercury News study are problems limited only to the criminal justice system in Santa Clara County, mirrored by events in the conservatorship case and shown by direct evidence of collusion with DDS. Golins dealt with this precise question in footnote 4, page 15 of their September 9 opposition brief, which this court apparently overlooked.  In fact, there are more reasons to believe than not believe that the problems of the criminal justice system rub off on civil cases as well, especially those causes charging the office of the District Attorney and other prominent and influential persons with misconduct.  Yet no person can however prominent be held immune from the operation of the law when the misconduct is as egregious as this.

The Santa Clara Superior Courts have a unified court system, where criminal courts share the same judges (who rotate assignments and consult with other judges), the same courtrooms, many of the same clerks and administrators, the same public defenders and most importantly the same District Court of Appeals and procedures. Brought into a civil court as a party, the district attorney and other parties to this suit are prominent and influential persons in a position to exert the same profound influence over the court and before judges that he has appeared in criminal cases, which he has demonstrated in this case and cases cited in the Mercury News study, only here with a more personal interest at stake. This places the Santa Clara County court in a direct conflict of interest.

ARGUMENT II: DEFENDANTS’ CCP 394(a) CLAIMS ARE CONTRARY TO LEGISLATIVE PURPOSE OF STATUTE INAPPOSITE HERE FAILING BURDEN OF SHOWING ANY ENDS OF JUSTICE WOULD BE SERVED

As pleaded in plaintiffs opposition brief:

Garrett v. Superior Court, 11 Cal.3d 245, 113 Cal.Rptr. 152 Cal. (1974) TA \l "Garrett v. Superior Court, 11 Cal.3d 245, 113 Cal.Rptr. 152 Cal. (1974)" \s "Garrett v. Superior Court, 11 Cal.3d 245, 113 Cal.Rptr. 152 Cal. (1974)" \c 1 : “As we have long held, the purpose underlying the mandatory change of venue provision in [Cal. Code Civ. Proc.] 394 'is to guard against local prejudices which sometimes exist in favor of litigants within a county as against those from without and to secure to both parties to a suit a trial upon neutral grounds.’ (Finance & Construction Co. v. Sacramento, 204 Cal. 491, 493 TA \l "Finance & Construction Co. v. Sacramento, 204 Cal. 491, 493" \s "Finance & Construction Co. v. Sacramento, 204 Cal. 491, 493" \c 1  [269 P. 167].) (2) “Furthermore, as remedial legislation the section is to be liberally construed (Id.).” 

The meaning of this argument was apparently not made sufficiently clear by plaintiffs in their opposition brief, as evidenced by this court’s ruling.  

Section 394 is remedial legislation intended to address the problem of “local prejudices” faced by a litigant from outside the county being viewed as an interloper and gold digger by a potential juror, who for example may also likely be taxpayers who view themselves as having a personal stake in the outcome of the case, in that a large settlement could raise his taxes (or insurance rates) and affect his personal fortunes. Westinghouse Electric Corp. v. Superior Court, 17 Cal.3d 259, 551 P.2d 847, 131 Cal.Rptr. 231 TA \l "Westinghouse Electric Corp. v. Superior Court, 17 Cal.3d 259, 551 P.2d 847, 131 Cal.Rptr. 231" \s "Westinghouse Electric Corp. v. Superior Court, 17 Cal.3d 259, 551 P.2d 847, 131 Cal.Rptr. 231" \c 1 , see also discussion in Nguyen v. Superior Court, 49 Cal.App.4th 1781, 57 Cal.Rptr.2d 611, 96 Cal. Daily Op. Serv. 7706, 96 Daily Journal D.A.R. 12,679, it was held that a juror would have “more than an academic interest” in the outcome of the trial, from a perception that it would affect his property taxes TA \l "Nguyen v. Superior Court, 49 Cal.App.4th 1781, 57 Cal.Rptr.2d 611, 96 Cal. Daily Op. Serv. 7706, 96 Daily Journal D.A.R. 12,679" \s "Nguyen v. Superior Court, 49 Cal.App.4th 1781, 57 Cal.Rptr.2d 611, 96 Cal. Daily Op. Serv. 7706, 96 Daily Journal D.A.R. 12,679" \c 1 . In Garrett v. Superior Court (1974) 11 Cal.3d 245, 113 Cal.Rept. 152, 520 P.2d 968, it was held that a taxpayer-juror in a case heard in the defendant county had an interest in keeping the award unreasonably low in a condemnation lawsuit.  These are the types of considerations that the legislature intended to remedy with the policy behind §394(a), which are inapposite here.

Here, no such concerns appear to be claimed by the County and in fact should not weigh in favor of the county but against it. The county’s only arguments to justify their concerns in its Memorandum of Points and Authorities focus on the convenience of the parties, not the witnesses, which can never be used to justify a change of venue (Lieberman v. Superior Court (1987), 194 Cal.App.3d 396, 239 Cal.Rptr. 450 TA \l "Lieberman v. Superior Court (1987), 194 Cal.App.3d 396, 239 Cal.Rptr. 450" \s "Lieberman v. Superior Court (1987), 194 Cal.App.3d 396, 239 Cal.Rptr. 450" \c 1 ). 

Therefore the County has utterly failed to meet their burden of showing that a change of venue would in any way serve the ends of justice in this case. County’s misuse of Cal. Code Civ. Proc. §394 turns the situation on its head. Here, if granted defendants motion will be construed in contradiction to the rule that Cal. Code Civ. Proc. 394(a) must be given a “liberal construction which will promote rather than frustrate policy behind law” (Westinghouse, supra). Lundy v. Lettunich, 195 P. 451, Cal.App. 1 Dist.,1920 TA \l "Lundy v. Lettunich, 195 P. 451, Cal.App. 1 Dist.,1920" \s "Lundy v. Lettunich, 195 P. 451, Cal.App. 1 Dist.,1920" \c 1 , “The provisions of Code Civ.Proc. §§ 395-397, giving defendant right to have proceeding transferred to the county of his residence, are to be liberally construed to promote justice, and not to be technically warped to defeat a fixed right in view of section 4.”

VI. CONCLUSION
For the reasons herein provided, plaintiffs pray this court to reconsider and vacate its September 19, 2006 order to transfer venue to Santa Clara County and retain venue in Sacramento and at the very least vacate its order to require plaintiffs to pay transfer fees.

Respectfully Submitted, this 29th Day of September, 2006

______________________

GERARD W. WALLACE

Counsel Pro Hac Vice
Attorney for Plaintiffs:

ELSIE Y. GOLIN

NANCY K. GOLIN

Joined by Plaintiff

_________________________

JEFFREY R. GOLIN, in pro per
APPENDIX A

Ruling of the Court Herein reached on September 19, 2006

Sacramento Superior Court, Civil Division Unlimited, Hon. Roland L. Candee, PJ

Case No: 06AS 01743, Jeffrey R. Golin et al vs. Clifford B. Allenby et al

Nature of Proceeding: Motion to Change Venue

Filed by COUNTY OF SANTA CLARA, Defendants, by Office of the County Counsel

For the reasons set forth below, defendants’ motion to change venue of this action to the Santa Clara County Superior Court is GRANTED. Plaintiffs shall pay transfer fees.  Both parties’ requests for attorney’s fees and costs pursuant to CCP 396b(b) are DENIED.

This action is brought by Jeffrey R. and [Elsie] Y. Golin and their daughter Nancy K. Golin.  Plaintiffs Golin allege causes of action for civil rights violations and torts against various state county and corporate defendants arising from the alleged unreasonable search and seizure of their adult dependent daughter Nancy, the alleged illegal confinement and abuse of said daughter, and the alleged subsequent violations of all plaintiffs’ civil rights.  All of the events at issue apparently took place in Santa Clara County.

Defendants County of Santa Clara, Jamie Buckmaster, Mary Greenwood, Malorie M. Street, Jacqui Duong, and Randy Hey (hereafter “County”), assert that this case involves the mixed action rule.  Under the mixed action rule, venue of the entire complaint can be transferred if defendants are entitled to a change of venue under any single cause of action (Brown v. Superior Court (1984) 37 Cal.  3rd 477, 488) Defendants argue that under CCP 394 and Government Code section 955.1 venue as to most of not all causes, is proper only in Santa Clara County.  For example, moving defendants argue that all personal injury actions against the County defendants must be venued in Santa Clara County under CCP 394.   That section requires that any action for personal injury brought against a county or local government must be brought to trial in that county.  Moving defendants’ also argue under Government Code section 955.2 that actions for personal injury against the State of California are triable only where the cause of action arose or where the injury occurred.  As to both sets of defendants, moving defendants argue that the cause of action arose and the injury occurred in Santa Clara County.  Thus such causes should be tried in Santa Clara County, and under the mixed action rule, the rest of the complaint must be transferred there as well.

Plaintiffs assert, among other things, that the venue provisions of CCP 394 and Government Code 955.2 are trumped by CCP 397(b).  Section 397(b) authorizes the court to change the place of trial when there is reason to believe that an impartial trial cannot be had [in] the forum.  To support this argument, plaintiffs rely on a number of newspaper articles setting forth various problems regarding the administration of justice in criminal proceedings in the Santa Clara County Superior Court and the Sixth District Court of Appeal.

Plaintiffs’ argument with respect to CCP 397(b) suffers from a host of problems.  First by its plain language that section appears to be a removal statute, a statute which authorizes transfer or venue where the statutory predicate – inability to obtain an impartial trial – is satisfied.  It does not appear that CCP 397(b) provides authority for the initial selection of venue.  

Second, plaintiffs have failed to establish that an impartial trial could not be held in Santa Clara. To support their position, plaintiffs offer excerpts from two publications, both deal with alleged problems in the criminal justice system.  Neither deals with claims for civil damages.  Based on the limited record before it, the court does not find that plaintiff has established that a fair trial could not be held in Santa Clara County. Once this matter is transferred, however, plaintiffs would have an opportunity to fully address this issue.

Plaintiffs also argue that venue is appropriate in Sacramento as to the state defendants under CCP 393 as Sacramento is where such defendants reside and is where the cause arose.  Section 393 does not aid plaintiff’s cause.  That section is not concerned with the domicile of a public officer, but where the cause against such officer arose.  As to where a cause arises under this statute, the case law provides it is where the effects of the cause are felt – where the shaft strikes.  (Lipari v. Dept. of Motor Vehicles (1993) 16 Cal. App. 4th 667, 670). In that case, that would also be Santa Clara County.  Accordingly, it appears that section 393 is of no help to plaintiffs.

In light of the fact that venue as to various causes and defendants is proper in Santa Clara and not proper in Sacramento County, the court finds that under the mixed action rule, it is appropriate to transfer the entire complaint to Santa Clara County. 

Both parties’ requests for attorney’s fees and costs under CCP 396b(b) are denied.  The court finds that given the complex interplay of venue statutes that the initial selection of venue was not made in bad faith.  Moreover, the court finds that plaintiffs apparently agreed to a transfer.  They were willing to transfer the action to San Francisco County, not Santa Clara County.

APPENDIX B

From: Cal. Civ. Prac. Procedure §10:74, California Civil Practice Procedure, Database updated April 2006, Justice Eileen C. Moore, Michael Paul Thomas, Esq., Chapter 10. Responsive Procedures, Jeffrey J. Schmidt, J.D,  Challenging the Selected Forum, C. Geographical Challenges to Selected Forum, 3. Motion for Change of Venue b. Procedure, §10:74. Countermotion to retain venue:
§6. Meaning of "ends of justice," generally; relationship to "fair and impartial trial"

No case has been found in which any attempt was made to give a comprehensive definition of what is meant by the phrase "ends of justice," although it has usually been held that in order to prevail on a motion for a change of venue pursuant to statutes of the kind under discussion the moving party must show that both the convenience of witnesses and the ends of justice would be promoted by the change,[FN20] and certain factors have been considered as dealing with the ends of justice. The most common of these factors, discussed more fully in the sections indicated in the footnotes, are the following: (1) the condition of the court calendars in the respective counties in question, it frequently being said that the ends of justice are promoted by a speedy trial; [FN1] (2) the desirability or necessity of a view by the jury;[FN2] (3) the advantage of having jurors of the vicinage pass upon the credibility of the witnesses;[FN3] (4) the necessity of testimony by depositions if a change of venue should be denied or granted, as the case may be;[FN4] (5) the location, accessibility, and availability of documentary evidence such as court, corporate, and hospital records, and the like;[FN5] and perhaps (6) a party's financial inability to transport his witnesses if the trial is not held in the county where he wants it to be held.[FN6]
Local prejudice, bias, or inability to obtain a fair and impartial trial in the county where the venue is laid is almost universally a statutory ground for change of venue.[FN7]
It is difficult in some instances to discern the distinction, if any, between such ground and the promotion of the ends of justice as an integral part of the statutory ground for change of venue discussed in this annotation.

Although "ends of justice" is a broad phrase which, as noted, has been held to include a variety of matters and may well include the concept of inability to obtain a fair and impartial trial, it is submitted that some courts and parties have confused, intermingled, or at least overlapped the two concepts.

Thus, in Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 160 TA \s "Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 160" , sustaining a denial of the defendants' motion to change the venue of a personal injury and death action from Los Angeles County to Madera County on the ground that the convenience of witnesses and the ends of justice would be promoted thereby, the court, with respect to the plaintiffs' counteraffidavit that an impartial trial would not be possible if the venue was changed because the injuries in question were incurred by Mexican workers against whom a prejudice existed in Madera County, said that this went to the question of whether the "ends of justice" would be promoted by the change, this being one of the elements necessary for the defendants to establish and therefore a proper question to be considered.

Upholding a denial of the defendant's motion to change the venue of an action on a fire insurance policy for partial destruction of the plaintiff's home from Brown County to Blue Earth County on the statutory ground that the convenience of witnesses and the ends of justice would be promoted thereby, the court in State ex rel. Austin Mut. Ins. Co. v District Court of Brown County (1935) 194 Minn 595, 261 NW 701 TA \s "State ex rel. Austin Mut. Ins. Co. v District Court of Brown County (1935) 194 Minn 595, 261 NW 701" , said that it was impressed with the views of the trial judge that the plaintiff could not have a fair and impartial trial in Blue Earth County, because of the notoriety which her husband had received there, he having been convicted of arson for setting fire to the premises in question and of other crimes creating local prejudice.

In Berry v North Pine Electric Co-op. Inc. (1951) 235 Minn 562, 50 NW2d 117 TA \s "Berry v North Pine Electric Co-op. Inc. (1951) 235 Minn 562, 50 NW2d 117" , holding that it was an abuse of discretion to deny the plaintiff's motion to change the venue of a personal injury action from Pine County to Hennepin County made on both grounds of convenience of witnesses and that a fair and impartial trial could not be had in Pine County, where it appeared, that there was a strong possibility that a fair trial could not be had in Pine County because of some local prejudice against the plaintiff's parents, the court referred to the second ground of the motion as establishing that the "ends of justice" required the venue to be changed.

Allegations in the plaintiff's counteraffidavit that the defendant's agent, during attempts to settle the matter in controversy, had boasted that if the trial were had in Oswego County, the jury would be prejudiced in favor of the defendant, a leading citizen of such county, were held in Tuomey v Kingsford (1902) 68 App Div 180, 74 NYS 13 TA \l "Tuomey v Kingsford (1902) 68 App Div 180, 74 NYS 13" \s "Tuomey v Kingsford (1902) 68 App Div 180, 74 NYS 13" \c 1 , sufficient to warrant denial of the defendant's motion to change the venue from Kings County to Oswego County, notwithstanding the plaintiff did not deny the defendant's allegation that the convenience of witnesses would be promoted by the change, the court saying that the statute coupled together the grounds of convenience of witnesses and the ends of justice and that in this instance it was evident that the ends of justice would not be promoted by a change.

Where the defendant ophthalmologist in a malpractice suit brought by a justice of the Supreme Court, who lived and served on the bench in Kings County, moved to change the venue from Kings County to Westchester County on the ground that an impartial trial could not be had in Kings County and that the ends of justice would be promoted by a change of venue, it was held in Arkwright v Steinbugler (1954) 283 App Div 397, 128 NYS2d 823, rearg & app den 283 App Div 873, 129 NYS2d 775 TA \l "Arkwright v Steinbugler (1954) 283 App Div 397, 128 NYS2d 823, rearg & app den 283 App Div 873, 129 NYS2d 775" \s "Arkwright v Steinbugler (1954) 283 App Div 397, 128 NYS2d 823, rearg & app den 283 App Div 873, 129 NYS2d 775" \c 1 , that while the trial court properly granted the motion in view of the close friendship existing between the plaintiff and his associates on the bench and because of the embarrassment which might result if one of the plaintiff's associates should be called upon to preside at the trial, and not because an impartial trial could not be had in Kings County, the decree should be modified so as to change the place of trial to New York County, as the defendant requested (apparently subsequently to the motion), since it appeared that the ends of justice and the convenience of the parties and their witnesses would be better served if the trial were held there.

In De Grasse Paper Co. v Northern N. Y. Coal Co. (1920) 113 Misc 588, 185 NYS 86 TA \l "De Grasse Paper Co. v Northern N. Y. Coal Co. (1920) 113 Misc 588, 185 NYS 86" \s "De Grasse Paper Co. v Northern N. Y. Coal Co. (1920) 113 Misc 588, 185 NYS 86" \c 1 , the plaintiff's motion to change the venue from Jefferson County to another unspecified county on the ground that there was reason to believe that an impartial trial could not be had in Jefferson County and that the ends of justice would be promoted by the change was granted, the court saying that it was satisfied that the ends of justice would be served by such change, since it appeared that the president of the defendant company was a prominent and influential person in Jefferson County. However, this order was reversed in 196 App Div 719, 188 NYS 269, on the ground that the moving papers were insufficient to justify a belief that a fair and impartial trial could not be had in Jefferson County, the court talking more in terms of "impartial trial" than "ends of justice."

The defendant in Huckle v Speranza (1941, Sup) 31 NYS2d 901 TA \l "Huckle v Speranza (1941, Sup) 31 NYS2d 901" \s "Huckle v Speranza (1941, Sup) 31 NYS2d 901" \c 1 , moved to change the venue of an action arising out of an automobile accident occurring in Wayne County, from Wayne County to Monroe County, on the ground that an impartial trial could not be had in Wayne County and that the ends of justice would be promoted by the change, claiming that the plaintiff was a very well known and influential person in Wayne County, whereas the defendant resided in Monroe County, but the court denied the motion, saying that mere belief on the part of the defendant that he could not obtain an impartial trial in a given county, in the absence of facts and circumstances showing such belief to be well founded, did not justify the granting of such a motion, and that furthermore there was nothing in the moving papers to warrant the conclusion that the ends of justice would be promoted by the change.

Where there had been two mistrials in Williamsburg County upon the jury's failing to agree, and also ill advised newspaper articles had been published in such county on both sides of the controversy, it was held in Willoughby v Northeastern R. Co. (1896) 46 SC 317, 24 SE 308 TA \l "Willoughby v Northeastern R. Co. (1896) 46 SC 317, 24 SE 308" \s "Willoughby v Northeastern R. Co. (1896) 46 SC 317, 24 SE 308" \c 1 , that it was proper to grant a change of venue upon the plaintiffs' motion from Williamsburg County to Florence County, notwithstanding it appeared that most of the witnesses for both sides were located more conveniently to the courthouse in Williamsburg County, the court saying that under the circumstances the ends of justice would be promoted by the change.

See also Vornbrock v Bollig (1945) 219 Minn 577, 18 NW2d 441 TA \l "Vornbrock v Bollig (1945) 219 Minn 577, 18 NW2d 441" \s "Vornbrock v Bollig (1945) 219 Minn 577, 18 NW2d 441" \c 1  (wherein, with respect to the defendant's contention that his motion to change the venue from Crow Wing County to Morrison County should have been granted to promote the ends of justice, because of alleged remarks by the plaintiff's counsel that he wanted the case to be tried before a jury in Crow Wing County where the defendant's bad record and reputation were known, the court, in sustaining a denial of the motion, said that on this limited showing it did not appear that the trial judge abused his discretion in failing to find that a fair trial could not be had in Crow Wing County); and State ex rel. Scott Pub. Co. v Superior Court in Franklin County (1952) 41 Wash 2d 533, 250 P2d 237 TA \l "State ex rel. Scott Pub. Co. v Superior Court in Franklin County (1952) 41 Wash 2d 533, 250 P2d 237" \s "State ex rel. Scott Pub. Co. v Superior Court in Franklin County (1952) 41 Wash 2d 533, 250 P2d 237" \c 1 , where, in upholding a denial of the defendant's motion to change the venue of libel actions, the court said that the defendant had failed to show that because of prejudice and widespread notoriety concerning the actions the ends of justice would be forwarded by the change.

Attention is also called to Stockton v Ellingwood (1926) 78 Cal App 117, 248 P 272 TA \l "Stockton v Ellingwood (1926) 78 Cal App 117, 248 P 272" \s "Stockton v Ellingwood (1926) 78 Cal App 117, 248 P 272" \c 1 , supra, §5, where there is some indication that the court considered the factor of an impartial trial as having to do with the promotion of the ends of justice.

The following additional authority is relevant to the issues discussed in this section:

Cases:

It is not only necessary that convenience of witnesses be promoted by change of venue but equally essential that "ends of justice" be promoted before court is justified in granting motion. Corfee v. Southern Cal. Edison Co., 202 Cal. App. 2d 473, 20 Cal. Rptr. 870 (2d Dist. 1962) TA \l "Corfee v. Southern Cal. Edison Co., 202 Cal. App. 2d 473, 20 Cal. Rptr. 870 (2d Dist. 1962)" \s "Corfee v. Southern Cal. Edison Co., 202 Cal. App. 2d 473, 20 Cal. Rptr. 870 (2d Dist. 1962)" \c 1 .

Conclusion that ends of justice are promoted can be drawn from fact that by moving trial closer to residence of witnesses, delay and expense in court proceedings are avoided and savings in witnesses' time and expense effected. Pearson v. Superior Court, 199 Cal. App. 2d 69, 18 Cal. Rptr. 578 (1st Dist. 1962) TA \l "Pearson v. Superior Court, 199 Cal. App. 2d 69, 18 Cal. Rptr. 578 (1st Dist. 1962)" \s "Pearson v. Superior Court, 199 Cal. App. 2d 69, 18 Cal. Rptr. 578 (1st Dist. 1962)" \c 1 .

See Edward J. Gerrits, Inc. v. Chambers Truss, Inc., 564 So. 2d 624 (Fla. Dist. Ct. App. 4th Dist. 1990) TA \l "Edward J. Gerrits, Inc. v. Chambers Truss, Inc., 564 So. 2d 624 (Fla. Dist. Ct. App. 4th Dist. 1990)" \s "Edward J. Gerrits, Inc. v. Chambers Truss, Inc., 564 So. 2d 624 (Fla. Dist. Ct. App. 4th Dist. 1990)" \c 1 , §  33.

Also holding that it is sufficient that ends of justice be promoted. Castle v. Village of Baudette, 267 Minn. 140, 125 N.W.2d 416 (1963) TA \s "Castle v. Village of Baudette, 267 Minn. 140, 125 N.W.2d 416 (1963)" .

See Varnadoe v. Hicks, 264 S.C. 216, 213 S.E.2d 736 (1975 TA \l "Varnadoe v. Hicks, 264 S.C. 216, 213 S.E.2d 736 (1975" \s "Varnadoe v. Hicks, 264 S.C. 216, 213 S.E.2d 736 (1975" \c 1 ), §  33.




� Hereinafter, all codes cited refer to the California Code of Civil Procedure unless otherwise identified.
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� AC = Plaintiffs Verified Amended Complaint, filed August 22, 2006 and served on all defendants August 24, 2006.


� “Tainted Trials; Stolen Justice”, in San Jose Mercury News, by Fredric Tulsky: Part I (January 22, 2006): “Review of more than 700 cases reveals problems throughout the justice system”; Part II (January 23, 2006): “Prosecutors over the line”; Part III (January 24, 2006): “High Cost of Bad Defense”; Part IV (January 25, 2006): “How Judges Favor the Prosecution”; Part V (January 26, 2006): “Last Chance, Little Hope”, series available online at: http://www.mercurynews.com/mld/mercurynews/news/special_packages/stolenjustice� TA \l "\“Tainted Trials; Stolen Justice\”, in San Jose Mercury News, by Fredric Tulsky: Part I (January 22, 2006): \“Review of more than 700 cases reveals problems throughout the justice system\”; Part II (January 23, 2006): \“Prosecutors over the line\”; Part III (January 24, 2006): \“High Cost of Bad Defense\”; Part IV (January 25, 2006): \“How Judges Favor the Prosecution\”; Part V (January 26, 2006): \“Last Chance, Little Hope\”, series available online at: http://www.mercurynews.com/mld/mercurynews/news/special_packages/stolenjustice" \s "\"Tainted Trials; Stolen Justice\", in San Jose Mercury News, by Fredric Tulsky: Part I (January 22, 2006): \"Review of more than 700 cases reveals problems throughout the justice system\"; Part II (January 23, 2006): \"Prosecutors over the line\"; Part I" \c 8 �


� County defendants declined to file a reply to plaintiffs opposition in this motion that would have offered them an opportunity to argue this, and it appears that this argument has been provided sua sponte by the court.
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