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S_________________

In the 
Supreme Court of California


	JEFFREY R. GOLIN, ELSIE Y. GOLIN,
 NANCY K. GOLIN

Plaintiffs and Appellants

vs.

SUPERIOR COURT 
OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF SACRAMENTO, 
Hon. Roland L. Candee, PJ, and Hon. Loren E. McMaster, presiding,

Respondents,

CLIFFORD B. ALLENBY et al,

Defendants and Real Parties in Interest,



PETITION FOR REVIEW


ISSUE PRESENTED 

Under  TA \l "Code Civ. Proc. §372(a)" \s "Code Civ. Proc. §372(a)" \c 2 Code Civ. Proc. §372(a), an incompetent individual may be represented either by a conservator or a guardian ad litem (GAL) appointed by the trial court.  The court has a duty to appoint a GAL when it appears that the general representative either cannot or will not act or has a conflict of interest, (United States v. 30.64 Acres of Land, More or Less, Situated in Klickitat County, State of Wash., 
795 F.2d 796, 804 (9th Cir.1986)) TA \l "United States v. 30.64 Acres of Land, More or Less, Situated in Klickitat County, State of Wash., 
795 F.2d 796, 804 (9th Cir.1986)" \s "United States v. 30.64 Acres of Land, More or Less, Situated in Klickitat County, State of Wash.,  795 F.2d 796, 804 (9th Cir.1986)" \c 1 , and “appointment … involves little exercise of discretion” (In re Marriage of Caballero (App. 2 Dist. 1994) 33 Cal.Rptr.2d 46 TA \l "In re Marriage of Caballero (App. 2 Dist. 1994) 33 Cal.Rptr.2d 46" \s "In re Marriage of Caballero (App. 2 Dist. 1994) 33 Cal.Rptr.2d 46" \c 1 ).  A defendant has no known statutory right to be notified or given a right to object to the court’s choice of a GAL, or to control the litigation against themselves, thereby acting both as plaintiff and defendant.  

When construing venue statutes, it is firmly established that courts must always look to legislative intent that “promote[s] rather than frustrate[s] policy behind law” rather than literal construction “to be technically warped to defeat a fixed right” (Lundy v. Lettunich, (Cal.App. 1 Dist., 1920) 195 P. 451 TA \l "Lundy v. Lettunich, (Cal.App. 1 Dist., 1920) 195 P. 451" \s "Lundy v. Lettunich, (Cal.App. 1 Dist., 1920) 195 P. 451" \c 1 ), and “to secure to every litigant the right to a trial of his cause before a fair and impartial tribunal” (People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423 TA \l "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \s "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \c 1  [75 P.2d 560])”, and “guard against local prejudices” (Westinghouse Electric Corp. v. Superior Court, (1976) 17 Cal.3d 259, 551 P.2d 847, 131 Cal.Rptr. 231 TA \l "Westinghouse Electric Corp. v. Superior Court, (1976) 17 Cal.3d 259, 551 P.2d 847, 131 Cal.Rptr. 231" \s "Westinghouse Electric Corp. v. Superior Court, (1976) 17 Cal.3d 259, 551 P.2d 847, 131 Cal.Rptr. 231" \c 1 ). 

Thus, Did the court of appeal err when it tacitly affirmed the superior court’s ruling allowing defendant SAN ANDREAS REGIONAL CENTER to revoke plaintiff ELSIE Y. GOLIN’s GAL appointment for her conserved daughter; and endorsing the superior court’s literal construction of venue denying retention in a proper neutral court?

INTRODUCTION, WHY REVIEW SHOULD BE GRANTED

This petition asks this Court to support existing statutory law with case law providing an effective alternative avenue for relief for families to hold entrenched public guardians
 responsible in civil actions for severe and inexcusable negligence or abuse of their conserved relatives by caregivers in state care, when locally and institutionally-biased probate courts are either unwilling or unable to act
.

Plaintiff-appellants ask the Court to review interlocutory decisions of the court of appeal, to settle an important question of law, whether improvidently granted powers of a probate conservatorship court can render a public guardian absolutely immune from civil suit for negligence and violations of civil rights. In such a civil suit, the powers of the conservator and the GAL are brought into inevitable conflict by the adversarial nature of the action.  How can this conflict be harmonized with legislative intent? Can the conservator indefinitely rely on his powers to overcome the GAL’s powers and frustrate any civil action against the conservator for liability, whatever the injury?

This question involves fundamental constitutional issues of urgency to increasing numbers of elderly, incapacitated or disabled adults who are often abused, exploited and neglected in public guardianships, especially in our currently aging population, where rationing of health care often results in substandard conditions and elder and dependent adult neglect and abuse.

According to California law as currently applied, private and public conservators of the person or estate both may hold a ward’s legal rights in abeyance by virtue of the seven available powers of limited conservatorship of the person (Prob. Code §2351.5(b) TA \l "Prob. Code §2351.5(b)" \s "Prob. Code §2351.5(b)" \c 2 ). A conservatee is presumed to be restrained by powers of the conservator to contract (Prob. Code §2351.5(b)(4) TA \l "Prob. Code §2351.5(b)(4)" \s "Prob. Code §2351.5(b)(4)" \c 2 ) making it ordinarily difficult or impossible to sue his conservator, no matter how severe the claimed injury or negligence.  A conservator can presently deny access to records disclosing abuse (Prob. Code §2351.5(b)(2) TA \l "Prob. Code §2351.5(b)(2)" \s "Prob. Code §2351.5(b)(2)" \c 2 ).  They can place the conservatee in a harmful or isolative environment, by fixing residence (Prob. Code §2351.1(b)(1) TA \l "Prob. Code §2351.1(b)(1)" \s "Prob. Code §2351.1(b)(1)" \c 2 ) or power of controlling social and sexual contacts (Prob. Code §2351.1(b)(6) TA \l "Prob. Code §2351.1(b)(6)" \s "Prob. Code §2351.1(b)(6)" \c 2 ).  This can isolate the conservatee from concerned families or friends, and prevent independent medical evaluations (Prob. Code §2351.1(b)(6)).  A conservator of the estate by a public guardian can also mismanage and steal from the estate, backed with additional powers not enjoyed by the private conservator.  Public guardians may trump the powers of GAL in a civil suit, as here, and deflect what would easily be an outrageous liability lawsuit.  These powers as applied make the conservatee vulnerable to being treated as mere chattel or property by the conservator, whether in public or private hands. 

In Morohoshi v. Pacific Home, (2004) 34 Cal.4th 482, 100 P.3d 433 TA \l "Morohoshi v. Pacific Home, (2004) 34 Cal.4th 482, 100 P.3d 433" \s "Morohoshi v. Pacific Home, (2004) 34 Cal.4th 482, 100 P.3d 433" \c 1 
 this Court dealt with Harbor Regional Center’s warning of “unprecedented expansion of liability for the 21 regional centers that oversee the more than 186,000 individuals with developmental disabilities around the state” (see Yoshi Morohoshi et al., plaintiffs and appellants, v. Pacific Home et al., Defendants and Respondents. appellants’ petition for review, 2003 WL 23212776. p.3 TA \l "Yoshi Morohoshi et al., Plaintiffs and Appellants, v. Pacific Home et al., Defendants and Respondents. Appellants’ petition for review, 2003 WL 23212776. p.3" \s "Yoshi Morohoshi et al., Plaintiffs and Appellants, v. Pacific Home et al., Defendants and Respondents. Appellants’ petition for review, 2003 WL 23212776. p.3" \c 14 ) as a result of enabling litigation for vicarious liability and negligence, and reversed in part in response to Harbor’s claims that civil remedies would be too costly for the state budget to undertake, or the result would be a reduction of services. 

 Here the circumstances are inapposite to this concern for several reasons.  First, the facts here [while not a wrongful death action] are more egregious than those in Morohoshi, arising from a continuous series of acts of negligence over a five year period, involving the named Regional Center officials directly. Bobby Morohoshi’s tragic wrongful death stemmed from a single act of negligence over which Harbor Regional Center arguably had no control.  Contrary to the facts claimed and accepted in Morohoshi, the Golins are informed that SARC in daily direct control of the group home where Nancy lived, and all decisions are referred to SARC’s Liske, Wendt or Kinderlehrer according to the care home operator Talla.  Whether the Regional Center had a statutory duty to closely monitor the RCF or not, they do so, the RCF operator deferred to the RC in all matters, while SARC swiftly intervened when it’s detailed requirements were not being met on a daily basis in Nancy’s case. If the Regional Center was ever concerned with reductions in costs, it seriously blundered, because Nancy’s care is not as simple as it looked.  Since Nancy has been conserved, her health has repeatedly deteriorated due to negligence and thus the costs of her care have multiplied several times over, not supported by the economic benefits of the parents contribution in a home setting.  After being neglected in her dental care for five years, for example, SARC was forced to pay over $21,000 in major dental surgery in 2006.  She has been taken to the hospital emergency room, in secret, more frequently for pneumonia and GI injuries than she ever was in the parents’ care.  The state has been forced to spend an untold fortune in litigation expenses in the parents’ attempts to gain their daughter’s release.  Keeping Nancy in state care has not turned out to yield the economic benefit that the state might have expected. 

If the decision of the court below is allowed to stand, it will embolden SARC and others in the 21 Regional Center network to embark on even more daring and ultimately expensive Lanterman Act compliance failures, making Lanterman unenforceable and surplusage.  This could ultimately be more expensive for taxpayers.

Thus, it would have salutary benefits to correct DDS’s mismanagement to allow DDS to be defeated in litigation occasionally when they overstep their legal bounds.  Forbidding any expansion of liability would be more costly in the end. This would prevent future expensive litigation for example by correcting rather than suppressing inadequacies.  The economic benefits to the state from DDS cleaning house, enjoining this practice of seizing adult disabled children from their families would be inestimable.  The orders of the court of appeal, if sustained, represents a mandate for continued blundering, abuse and unnecessary taxpayer expense rather than improvement of services, in cases where children can be better cared for at home for a fraction of the cost, as the Legislature intended (Welf. & Inst. Code §4688.5 TA \l "Welf. & Inst. Code §4688.5" \s "Welf. & Inst. Code §4688.5" \c 2 ).

Establishing the supporting caselaw would mean there would be less need for the state to intervene with new expensive, bloated, self-regulating bureaucracies, if there is a family involved – most families would do it for free. While this may seem like an additional unwelcome burden for the courts to undertake, in reality ready judicial solutions often mean relief from prolonged years of litigation in other departments.

All the escape hatches appear to be firmly shut, other than by this proposed remedy. Mandated reporters apparently may only report abuse found in hospital settings to Adult Protective Services (APS), where it was proven that APS is actually allied with the public conservators.  Similarly, local police tell plaintiffs they believe they are not authorized to investigate reports of abuse in state care, when APS is involved. Local Ombudsmen are discouraged from reporting state abuse.  Probate attorneys must be paid by families because there is no possibility of financial recovery through awards in probate and thus contingent fee arrangements, creating a supply deficit for attorneys working in this area.  This makes a contested conservatorship matter a mismatched conflict of attrition between the unlimited resources of the state and the dwindling resources of a family. This is simply too much unchecked power. 

We can find no case that deals with these precise questions and thus believe that this is an important case of first impression deserving careful review.

STATEMENT OF THE CASE

Nancy Katherine Golin was two years old when she was diagnosed with autism, or developmental disability.  Rather than institutionalize her, as early doctors were required to advise, the parents Jeffrey R. Golin and Elsie Y. Golin nurtured her and cared for her at home and in the community.  Over the next 22 years, her parents repeatedly sought and tried services from their local San Andreas Regional Center (“SARC”) to which Nancy was entitled under the Lanterman Developmental Disabilities Services Act (Welf. & Inst. Code §§4500-4846 TA \l "Welf. & Inst. Code §§4500-4846" \s "Welf. & Inst. Code §§4500-4846" \c 2 ). Under this act, Nancy became entitled to a comprehensive set of services and support that the Act makes available to persons with developmental disabilities (Association for Retarded Citizens v. Department of Developmental Services, (1985) 38 Cal.3d 388 TA \l "Association for Retarded Citizens v. Department of Developmental Services, (1985) 38 Cal.3d 388" \s "Association for Retarded Citizens v. Department of Developmental Services, (1985) 38 Cal.3d 388" \c 1 ). They found SARC either unwilling to provide services at all or unwilling to provide services that were beneficial and met their Individualized Educational Plan (IEP) goals.  After determining that Nancy did better in a one-on-one setting, her parents set up their own one-pupil schoolroom at age 11, but SARC would still not support any services such as speech therapy requested in support of their efforts, which were starting to bear fruit. 

In accordance with the Legislature’s preference that children receive care at home (Welf. & Inst. Code §§4685(a) TA \l "Welf. & Inst. Code §4685(a)" \s "Welf. & Inst. Code §4685(a)" \c 2 ), 4688.5), Nancy had lived at home and was cared for by her parents all her life.  The parents never felt it infeasible to continue to provide for her care or sought to be relieved of responsibility, as Morohoshi’s parents had done. Welf. & Inst. Code §4685(b) expresses the firm Legislative intent to “[r]espect and support the decision-making authority of the family. (Subsection (1)) and §4685(c) “provide opportunities for children to live with their families”

At age 22, the dissatisfied parents withdrew Nancy from a SARC program in which she apparently suffered abuse and neglect and was not making any progress, and determined never to approach SARC again for services. Under California Law (Welf. & Inst. Code §4648(a)(7) TA \l "Welf. & Inst. Code §4648(a)(7)" \s "Welf. & Inst. Code §4648(a)(7)" \c 2 ), services under the Lanterman Act are not required to be continued if the family or consumer is dissatisfied
. At that same age, Nancy developed epilepsy. The parents continued caring for Nancy at home giving her the best medical care they could find and exposure to the community, and still had no desire to place her in institutional care. Nancy was always happiest at home in the company of her parents.  That was her preference, which she continues to express. About that time, records show that SARC started to investigate involuntarily conserving Nancy. 

At the age of 31, Nancy wandered away by mistake from her parents and returned well and unharmed the next morning.  On a ruse, Nancy was taken by police in a coordinated operation to Stanford Hospital and placed in a psychiatric ward on a Welf. & Inst. Code §5150 TA \l "Welf. & Inst. Code §5150" \s "Welf. & Inst. Code §5150" \c 2  hold in the custody of SARC and APS, where she was subjected to medical malpractice. This escalated to a §5250, and then denied (Welf. & Inst. Code §5008(h)(3 TA \l "Welf. & Inst. Code §5008(h)(3" \s "Welf. & Inst. Code §5008(h)(3" \c 2 )). Instead of releasing her, SARC and APS illegally smuggled her away to a group home placement under their close supervision and forged her name to an IPP, apparently intent on proving themselves by forcing their rejected services on the family whether they wanted them or not
. Nancy’s freedom of choice was crushed. When the parents protested to the press, they were falsely charged with felony abuse and arrested.  They spent one night in jail. SARC maintained custody of Nancy in isolation without legal authority for the next year.  During this time, Nancy suffered physical and psychological trauma and personal injury, including neurological and gastroenterological damage from improperly prescribed psychiatric drugs, broken bones, and psychological trauma. While the parents were fighting to clear themselves, SARC went to court in secret in Santa Clara County fraudulently petitioning for conservatorship.  The parents eventually discovered this action and opposed it.  Elsie and Jeffrey were both vindicated 14 and 20 months later, respectively, when their charges were dropped and they were exonerated.

Rather than let Nancy go home after the parents were cleared, in February 2003 SARC obtained an instant motion for temporary conservatorship in Santa Clara County probate court, supervised visitation and control of Nancy’s litigation.  After discovery was repeatedly denied, the parents were forced to represent themselves in a contested conservatorship between the parents and the state, in a fundamentally unfair proceeding in Santa Clara County probate court, Hon. William F. Martin, pres.  Nancy was conserved by the State of California, Director of Department of Developmental Services (“DDS”), under an inapplicable statute, Hlth. & Saf. Code §416.5 TA \l "Hlth. & Saf. Code §416.5" \s "Hlth. & Saf. Code §416.5" \c 2 , with SARC acting as DDS’s agent.  The probate court granted SARC discretion to exercise their powers without specific instructions.  The parents contended that SARC’s exercise of their powers was an abuse of this discretion under the First, Fourth and Fourteenth Amendments, and the State’s Lanterman Act. She was confined to Santa Clara County and her parents were required to continue to have permanent supervised visitation with her, although no showing of good cause was ever required.  Nancy has now been in DDS custody for five years. No mandatory annual or biennial review of her conservatorship (Prob. Code §1851 TA \l "Prob. Code §1851" \s "Prob. Code §1851" \c 2 ) or appeal has ever been conducted. No family reunification plan has ever been offered. The parents have never been invited to or notified of an IPP meeting since Nancy was seized.  Nancy always expresses her wish to be returned to her home with her parents.

The underlying case is a lawsuit for damages and injunctive relief, brought by parents JEFFREY R. GOLIN and ELSIE Y. GOLIN on behalf of themselves and their developmentally disabled autistic adult daughter NANCY K. GOLIN (“Nancy”).  The lawsuit alleges that Nancy was wrongfully seized by police and wrongfully conserved by the State of California, subjected to serious and ongoing caregiver abuse, neglect, denial of constitutional and due process rights, after being raised and cared for by her family at home for 31 years.  The lawsuit alleged seventeen causes of action against defendants on behalf of the plaintiffs.  Mother ELSIE Y. GOLIN (“Mrs. Golin”), represented pro bono by New York attorney Gerard W. Wallace, who was approved by the trial court to appear as counsel pro hac vice, was appointed by the Superior Court in August 2006 to act as guardian ad litem of her daughter to protect her civil rights.  The conservators SAN ANDREAS REGIONAL CENTER, INC. (“SARC”) and their allies SANTA CLARA ADULT PROTECTIVE SERVICES, represented here by COUNTY OF SANTA CLARA, named as defendants, obtained Mrs. Golin’s removal by the trial court, claiming in essence their conservatorship powers overrode the powers of a GAL and gave them power to be notified and object to her appointment.  No such statutory rights presently could be found to exist to support this claimed right.  Enforcing such a claimed right could plainly lead to absurd consequences. 

This Court has recently dealt with private conservatorship  abuse, exposed recently in an extended newspaper investigation
, and the Chief Justice of this Court Hon. Ronald M. George has lobbied for reform and held local public hearings
 advocating for reform, declaring that conservatorship abuse by private conservators is an issue demanding immediate relief.  Chief Justice George supported the recently passed series of four conservatorship reform bills (AB 1363, SB 1116, SB 1550, SB 1716) requiring among other things requiring private conservators to be licensed and regulated by the Department of Consumer Affairs.  Such licensing measures afford little if any relief for persons in state or public conservatorships, however. 

 LEGAL DISCUSSION

REVIEW SHOULD BE GRANTED TO DETERMINE WHETHER A FAMILY GUARDIAN AD LITEM MAY BE APPOINTED EX PARTE TO SUE A STATE CONSERVATOR OR PUBLIC GUARDIAN CIVILLY ON BEHALF OF AN ABUSED ELDER OR DEPENDENT ADULT, WITHOUT NOTICE OR RIGHT OF OBJECTION TO DEFENDANTS.

A. Powers of probate conservatorship may not abrogate a ward or conservatee’s First Amendment access to courts to petition for redress.

This argument responds to the third issue presented in the court of appeals petition for writ: 

“ISSUE #3: In a cause of action alleging negligence and abuse by the conservator/defendant, may the conservator successfully invalidate the appointment of a guardian ad litem by invoking the conservator’s adequacy as the protector of the conserved incompetent?” This question entails the following considerations:

· Whose powers should prevail in a conflict between the general representative’s and the guardian ad litem’s powers, when they come into conflict in a negligence or tort lawsuit?  The responsibility of the civil court to protect the conservatee’s rights by appointment of guardian ad litem should override the probate conservator’s discretionary powers, when those powers are allegedly abused to deny the conservatee’s civil and constitutional rights
. 

· Can a defendant conservator claim to represent their conservatee when the ward Appears as a plaintiff? This question relates to the absurd notion boldly expounded by defendant COUNTY OF SANTA CLARA in their September 15, 2006 first exparte motion to remove Mrs. Golin as “because the State is willing and able to represent Nancy in this action”.  (COA Pet. Writ. Man., Book II, Exhibits, pp. 246, 247 TA \l "COA Pet. Writ. Man., Book II, Exhibits, pp. 246, 247" \s "COA Pet. Writ. Man., Book II, Exhibits, pp. 246, 247" \c 14 ).  The defendants cannot represent a plaintiff unless we are prepared to abandon the entire Western system of adversarial jurisprudence. Who could the State select to represent Nancy in a suit against themselves? How could anyone that the State proposed as GAL be free of implied conflict? What is the interest of the County, representing the Public Defender’s Office and Adult Protective Services, in aiding the local regional center to remove Mrs. Golin as Nancy’s GAL, anyway, if they are not in fact allied in some peculiar way? Doesn’t this constitute “local bias” by a local network of entrenched public officials? If the County and the Public Defender is “willing and able to represent” Nancy, how can this obvious conflict of interest be resolved, when the County has already demonstrated itself to be an ally of SARC in every possible way? The unabashed absurd contradictions of the County in their motion (Id.) should give the Court a clue as to the type of sham proceeding the State and Santa Clara County Superior Court thought seemly enough in 2003 in their Probate Court.  This proceeding fixed the county, state, regional center, police and city’s feared liability problems by giving Nancy to the State in the first place, with all the due process violations complained of here, the warped findings and abuses of discretion of the Martin court, where Nancy was misrepresented by the Public Defender’s Office, defendants here.  

· Does a general representative or its affiliates have a right to be notified and to oppose the appointment of a particular guardian ad litem, when the conservators are named as defendants in litigation?  We have found no authority to justify this right, and in fact, if it existed it would again lead to absurd consequences, with the defendants controlling litigation against themselves via selection of preferred opponents.  The adequacy of the plaintiffs’ GAL is a matter that reaches to the merits and is thus best left to a jury to decide, not the defendants.

· When a probate court either cannot or will not act to correct abuses in a conservatorship, due to entrenched local or institutional bias, can conservators, either public or private, be challenged in a civil lawsuit for damages and injunctive relief by aggrieved relatives or friends empowered as guardians ad litem? Contrary to the claims of the County (COA Pet. Writ. Man., Book II, Exhibits, pp. 246, 247 TA \l "COA Pet. Writ. Man., Book II, Exhibits, pp. 246, 247" \s "COA Pet. Writ. Man., Book II, Exhibits, pp. 246, 247" \c 14 ), the Probate Court has offered no relief through a Prob. Code §1851 TA \l "Prob. Code §1851" \s "Prob. Code §1851" \c 2  annual or biennial review, and regardless of the statutory duty cited is either unable or unwilling to act. This unfair proceeding was encouraged by the Santa Clara County Superior Court in 2003 in a clear demonstration of local and institutional bias. What would cause anything to change if this civil case were transferred there? It would be reasonable to conclude the Santa Clara Probate Court has abandoned all jurisdiction in the matter.
As a matter of first impression this court has an opportunity to grant review to settle these overdue questions of fundamental importance to all civil litigants.
B. Court of Appeal failed to review Superior Court’s plain error removing Guardian Ad Litem without good cause, leaving no party to represent incompetent plaintiff’s meritorious causes of action.

The essential issue before this court is whether, in a lawsuit for damages, which adverse party’s powers should override in the inevitable conflict, the conservator or the guardian ad litem? The court accepted the affidavit of counsel to the plaintiffs that upon his investigation he found no conflict of interest between the parents and the daughter, the only legal requirement. The defendants may not represent Nancy Golin themselves, obviously, because of the inherent conflict of interest, being named as defendants. No other non-conflicted party is available or prepared to act. Without a GAL to represent the interests of the conservatee, the case cannot move forward, and no defense may be had from public conservatorship abuse.

The statutory machinery is already well established to allow civil remedies as any other citizen may employ, but it is disused and requires revitalization by the courts, as argued in this case.  A civil court may appoint a guardian ad litem by exparte motion of relative or friend for the purposes of litigation in one case, as they did here in the court below (Code Civ. Proc. §372(a) TA \s "Code Civ. Proc. §372(a)" , Code Civ. Proc. §373(c) TA \l "Code Civ. Proc. §373(c)" \s "Code Civ. Proc. §373(c)" \c 2 ), if the person being represented is a person for whom a conservator has already been appointed.  The GAL may be appointed in a case where the general representative is either unwilling or unable to act due to a conflict of interest. The roles and requirements of the GAL are fundamentally different from those of the conservator.

Code Civ. Proc. §372(a) TA \s "Code Civ. Proc. §372(a)"  provides that, when an incompetent person or a person for whom a conservator has been appointed is a party, “such person shall appear either by a guardian or conservator of the estate or by a guardian ad litem appointed by the court.” The section includes an incompetent person to include a person for whom a conservator has been appointed. California law sets out an extensive scheme for appointment of conservators, not merely for the actually insane and incompetent, but also for persons who suffer only partial physical or mental disabilities not rendering them totally incompetent. Whatever the level of competency, a guardian ad litem must be appointed under §372 for the protection of the conservatee.

The dismissal of plaintiff ELSIE Y. GOLIN’s GAL appointment on a motion by defendant SAN ANDREAS REGIONAL CENTER on the grounds that she allegedly is not an adequate representative to represent their plaintiff conservatee NANCY K. GOLIN suffers from a host of problems that can be summarized in one question:  If Mrs. Golin were indeed such an inadequate representative of Nancy’s interests, wouldn’t she be exactly the person that the defendants would want to represent Nancy? Why would any defendant want a more adequate plaintiff to sue them, unless that plaintiff was an ally? At the time Mrs. Golin was removed by the Superior Court, she had already disclosed that she had discovered medical records of abuse in state care pointed out to the Superior Court that had been withheld and suppressed by the state.  SARC did not criticize her performance in this case. They relied only on disputed and unsupported past allegations.  The inescapable conclusion is that SARC objected to her for exactly the opposite reason, that she was doing her job too well during the brief time she exercised her powers, and thus the trial court should be commanded to restore her to her position.  

SUPERIOR COURT’S VENUE RULING IGNORED STATUTES’ PLAIN UNDERLYING LEGISLATIVE INTENT, TRANSFERRED CAUSE TO NON-NEUTRAL VENUE FAVORING PUBLIC CONSERVATORS’ PROVEN LOCAL/ INSTITUTIONAL BIAS, CONTINUING DENIAL OF PLAINTIFFS’ DUE PROCESS RIGHTS.

The court of appeal below erred when it tacitly endorsed the superior courts’ Order removing this cause to defendant COUNTY OF SANTA CLARA’s home county of Santa Clara, under removal statutes Code Civ. Proc. §394(a) TA \l "Code Civ. Proc. §394(a)" \s "Code Civ. Proc. §394(a)" \c 2  and Gov. Code §955.2 TA \l "Gov. Code §955.2" \s "Gov. Code §955.2" \c 2 .  The court of appeal misread the governing statutes and case law, when it found that the plaintiffs had not filed in a proper opening venue.  Here, opening venue is proper by virtue of Code Civ. Proc. §385(a) TA \l "Code Civ. Proc. §385(a)" \s "Code Civ. Proc. §385(a)" \c 2 . The plaintiff/appellants opposed removal on the grounds of Code Civ. Proc. §397(b) TA \l "Code Civ. Proc. §397(b)" \s "Code Civ. Proc. §397(b)" \c 2  and after reconsideration  TA \l "Code Civ. Proc. §396b(d)" \s "Code Civ. Proc. §396b(d)" \c 2 Code Civ. Proc. §396b(d). Petitioners supported their “impossibility of fair trial” and “ends of justice” claims on the basis of the their verified complaint, constituting an incorporated affidavit, on grounds that Santa Clara County, where Nancy was conserved and confined, had already amply proven itself to be infected with local and institutional bias favoring the rights of the local conservator, SARC, by virtue of the influence and prominence of the entrenched and influential government defendants with the courts. 

Without any countervailing powers to check an abusive conservator, remedies by law are more difficult, regardless of whether the conservatorship is private or public.  Abuse of public conservatees is more difficult to remedy because of the inherent ease of the civil authorities to become entrenched within the courts, and that of the defendants to intervene in actions against their allies in the State. 

The ability to overcome the unchecked, unlimited powers of a conservator, either public or private, when they conduct themselves in ways that violently abuse the rights their conservatees, is an important potential remedy to the wide spectrum of elder and dependent adult abuses currently tolerated in nursing homes and adult care facilities. Probate courts are not jurisdictionally empowered to hear cases involving damages claims. Those powers are reserved for the civil courts.  A party seeking relief for a relative from an abusive conservator may find it hard to recover financially from attrition from extended litigation, and need for help for recovery, in a probate court, whereas he might hope for financial relief in civil litigation.  Faced with unlimited state legal resources, a family easily may run out of money to fight for justice for their relatives with no hope of recovery. Local courts are more easily infected with local bias from public officials and unwilling to supervise their conservatorships. The considerations raised central to this argument in the court of appeal below are:

· ISSUE #1: Did the legislature intend that the §396b(d) “ends of justice”, provision should not apply to transfers into non-neutral venues, where plaintiffs must then plead a §397(b) removal in the same court that they allege is non-neutral? If the ruling of the superior court is allowed to stand, it would lead to absurd results, which only this Court has the authority to settle.  Code Civ. Proc. §396b(d) TA \s "Code Civ. Proc. §396b(d)"  provides an alternate procedure congruent to §397(b) for plaintiffs to countermove to retain venue when the transferee court is alleged to be a non-neutral venue, under the “ends of justice” provision. Impartiality may only be guarded when §396b(d) retention is harmonized with §397(b) removal, when ‘ends of justice/impartial venue” provision” is invoked (assuring the “right of all parties to a fair and impartial proceeding in a neutral venue” (People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423 TA \l "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \s "People v. Ocean Shore Railroad, Inc. (1938) 24 Cal.App.2d 420, 423" \c 1  [75 P.2d 560]. The Superior Court erred by construing the plain statutory language of §397(b) to only apply to defendants, rather than plaintiffs, finding that the only way plaintiffs can proceed to another neutral venue is to persuade a judge in the biased venue that his court is biased.  

This is a problem exactly addressed by Rios. “To hold that matters relating to a fair trial could not be considered in this proceeding but only by the Madera Superior Court upon motion of the plaintiffs after the case had been transferred there, would not promote ‘the ends of justice,’ for it would mean both delay and extra expense” (Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 160) TA \l "Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 160" \s "Rios v Lacey Trucking Co. (1954) 123 Cal App 2d 865, 268 P2d 160" \c 1 .  Plaintiffs should not be denied relief under §396b(d) and forced to undertake the circuitous rigamarole of going first to Santa Clara County, CA to apply for re-removal under §397(b) in a non-neutral venue, merely because defendants have strategically chosen to file a transfer of venue motion before filing an answer.  The court of appeal erred by tacitly endorsing the opinion of the superior court that Rios’s holdings only applied for §397(b) removal by defendants and not equally to §396b(d) retention by plaintiffs. This question is caused by unsettled confusion about the apparently contradictory statutory relationship between §397(b) and §396b(d), that this Court should settle.
· ISSUE #2:  Is the answer requirement in 396b(d) applicable only to the “convenience of witnesses” provision, and not to the “ends of justice” provision? Clearly the Legislature could not have intended that the answer requirement of §396b(d) could negate requirement that the ends of justice are only served by a neutral venue, merely because defendants strategically chose to file their removal motion before an answer was filed.  It is reasonable to infer by statutory construction that the only well established purpose for the answer requirement is for the convenience of witnesses provision, not the ends of justice provision, because no legislative purpose can be conceived for the answer requirement to apply to the “ends of justice” provision. This Court should grant review in order to settle the confusing and apparently contradictory statutory construction of §396b(d), when the “ends of justice” provision of that subsection is applied by plaintiffs on fair proceedings grounds before an answer is filed by defendants, in order to equally protect the plaintiffs and defendants fundamental rights to a fair and impartial proceeding in a neutral forum.

CONCLUSION

For the foregoing reasons, JEFFREY R. GOLIN, ELSIE Y. GOLIN and NANCY K. GOLIN respectfully request this Court grant the petition for review.
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� Henceforth, the terms “public guardian” and “conservator” shall be used interchangeably.


� This declaratory relief advanced here would of course automatically provide a private right of action to victims of abuse and their families by private conservators as well.


� Welf. & Inst. Code §4648(a)(7)� TA \l "Welf. & Inst. Code §4648(a)(7)" \s "Welf. & Inst. Code §4648(a)(7)" \c 2 �. “No service or support provided by any agency or individual shall be continued unless the consumer or, where appropriate, his or her parents, legal guardian, or conservator, or authorized representative, including those appointed pursuant to Section 4590 or subdivision (e) of Section 4705, is satisfied and the regional center and the consumer or, when appropriate, the person's parents or legal guardian or conservator agree that planned services and supports have been provided, and reasonable progress toward objectives have been made”.


� Yet until October 2002, APS and SARC failed to enter Nancy in any program, confining her to one room.


� “Guardians for Profit", Los Angeles Times, November 13-16, 2005, Robin Fields, Evelyn Larrubia, Jack Leonard, http://newsblogs.latimes.com/conservators/


� “Conservator Panel Will Hear From the Public”, Los Angeles Times, Robin Fields, March 17, 2006, http://www.latimes.com/news/local/la-me-conservator17mar17,0,6642323.story


� Welf. & Inst. Code §4502� TA \l "Welf. & Inst. Code §4502" \s "Welf. & Inst. Code §4502" \c 2 �: “Persons with developmental disabilities have the same legal rights and responsibilities guaranteed all other individuals by the United States Constitution and laws and the Constitution and laws of the State of California.” This statute in its entirety is commonly referred to as California’s “Bill of Rights” for developmentally disabled persons.
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