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PETITION FOR REHEARING

I. AUTHORITY AND GROUNDS FOR REHEARING

Pursuant to Rule 44.1, petitioners respectfully petition this Court for rehearing on grounds of intervening matters.  

On March 21, 2005, the date on which time ran out for petitioning for rehearing, President Bush signed into law a bill providing jurisdiction for federal review for the family of Teresa Maria Schiavo to: 

“…review de novo any claim of a violation of any right of Theresa Marie Schiavo within the scope of this act, notwithstanding any prior state court determination and regardless of whether such a claim has previously been raised, considered or decided in state court proceedings. The District Court shall entertain and determine the suit without any delay or abstention in favor of state court proceedings, and regardless of whether remedies available in the state courts have been exhausted.”

Petitioners submit that the application of the grounds for the Schiavo Bill constitutes intervening circumstances of substantial effect, or substantial grounds not previously presented, warranting a rehearing of the denial of the petition for a writ of certiorari.  U.S. Sup. Ct. R. 44.2.

II. SCHIAVO BILL PASSAGE STRONGLY SUPPORTS REHEARING OF PETITIONER’S REQUEST FOR CERTIORARI REVIEW BASED ON FOURTEENTH AMENDMENT EQUAL PROTECTION ANALYSIS

The Schiavo Bill is narrowly drafted to extend only to the Schiavo family.  While we supported the cause of the Schiavo family and extended our sympathies to their wish to protect their daughter from what amounts to state euthanasia, this bill must be either extended to all similarly situated parties under the 14th Amendment equal protection clause, or be declared unconstitutional. We advocate the former rather than the latter outcome.

Congress has weakly adopted an unconstitutional means of expressing this jurisdictional exception, by restricting access to the federal courts for only one family, and by thus doing barring equal protection to those other citizens who are not blessed with the limelight of press publicity, controversy and public passion, in complete contravention of the most basic equal protection precepts of the 14th Amendment.  

A long historical tradition such as we have argued in our briefs in this and our companion petition before this Court (#04-829) exists extending federal court review to constitutionally challenged state court rulings under the Supremacy Clause.  Only during the most recent period of state’s rights rulings in this Court during the past three decades since Younger and its progeny has this right been eroded until it is virtually eliminated, and in the Schiavo case we now see the unpleasant realistic consequences of federal abstention doctrine extended to the extreme case.  Perhaps it is necessary to sometimes test rigid doctrine in the most extreme case in order to determine its full applicability in theory, and in the Schiavo case we have Congress finally speaking clearly in opposition to the federal courts usurpation of Congress’ compelling grant of jurisdiction over state matters in such codifications as 28 U.S.C §1341, and other statutes.  

This inconsistency must not be allowed to stand.  Congress has no legitimate interest in restricting federal access to only one set of suitors and may not constitutionally do so, and it is not within Congress’ enumerated powers as articulated by this Court.  

III. PETITIONERS HAVE STANDING AS SIMILARLY SITUATED PARTIES TO ARGUE THIS CLAIM ON BEHALF OF THEIR DAUGHTER

 We claim standing to argue this matter because we are similarly situated in this Habeas case to the Schiavo family on the following basis:

· requesting federal review of a state case in which the life of our daughter under involuntary and unconstitutional state conservatorship is threatened by adverse parties based on false findings of fact and abuses of due process in the state courts, 

· district court dismissed based on improper reliance on false state findings that we supposedly lack standing to represent her interests, 

· federal jurisdiction is held lacking under several abstention doctrines, and

· Nancy Golin is being slowly and methodically killed in state conservatorship by continued secret injurious psychotropic drugging, abuse and retaliation, and no effective state court process remains to stop this from proceeding, 

· we have been wrongly denied standing even though we are the parents yet no other party can present a better claim of standing to represent her interests which will otherwise go unmet 

· denied federal Habeas review of our case on behalf of incompetent disabled Nancy Golin in the present matter on the grounds that we lacked standing with respect to the State of California, even though we have superior constitutional standing to the state as her parents,

· time is believed to be very short for her.

We prefer that the Schiavo bill should not be held unconstitutional, but be extended in equity to all similarly situated beleaguered parties such as our family.  

IV. THE GREAT WRIT MUST BE REVITALIZED FOR CASES AFFECTING ABUSED WARDS AND CONSERVATEES AS THE TIME HONORED MEANS OF GUARANTEEING BASIC CONSTITUTIONAL LIBERTIES 

Present interpretations of State law now result in the wholesale denial of the most basic constitutional freedoms to an entire class of people, wards abused by their conservators, inflicting injuries and deprivations upon elders and allegedly incompetent adults.  The habeas remedy has been effectively suspended for that group by gravely erroneous precedential holdings, the constitutionality of which we urge be now held in dubious regard.  The remedies available to such wards in ongoing jurisdictional proceedings in state probate courts have in many situations proven entirely inadequate1.  

Since the abolition of slavery and the Thirteenth Amendment, in no other area of the law is so much power over one citizen routinely and casually granted to another, approaching a state of disenfranchisement akin to involuntary servitude, than in state appointed conservatorships and guardianships.  While the aims of these laws are purportedly beneficent, the ward may all too easily become the prisoner or chattel of the conservator.  All it takes in most instances is a doctor, a judge, a public defender and an unscrupulous conservator to potentially deprive an allegedly incompetent person of all their property, liberty and safety for the remainder of their lifetime yet it happens every day in probate courts across the country
.  Confidence in the availability of relief rests entirely on the unreliable good will and ethical responsibility of the court which ordered the conservatorship in the first place, often a single judge acting without jury whose decisions may forever evade effective appellate review.

 That these precedential holdings are of long standing is not denied. That a machinery for state remedies exists is not denied.  The question here is whether or not they are or ever have been adequate to protect the safety, property, life and liberty of the ward.  It is because these denials of constitutional liberties are so absolute that a ward may so easily fall prey to becoming the prisoner and chattel of the conservator. A conservator may maintain a virtual stranglehold on all the necessary independent resources needed for the ward to regain freedom: friends, family, doctors, psychiatrists, lawyers, personal liberty, safety, money, health, comfort, information, communication, life supports, competent medical care, access to records, freedom from retaliation or even the ability to maintain his or her own thoughts, as we have here in this case.

This is simply too much unchecked power to be given to any one individual or state official, whether it be private or public, and experience teaches us that probate courts are often not able to monitor what happens for the same reasons that others may not, because information is controlled by the conservators and lack of accountability makes it easy to look the other way.  Here in Schiavo, the voices of dissenters even in Schiavo’s own family were for all practical purposes muzzled in the courts and no one was empowered to challenge her guardian’s authority. For the same fundamental reasons that we no longer sanction slavery we must bolster checks on the powers of conservators. Otherwise we facilitate a system of state sponsored elder abuse, where each of us may someday be deprived and exploited against our will. This is what the public, Congress and the President saw that led to public unease and calls for urgent action.

The only effective means to ensure public confidence that these abuses will be rare must be to grant habeas jurisdiction for review for error by venues other than the local probate court that granted the conservatorship including other state or federal venues, which experience has taught us may be tainted by local influence and the cliquishness of the local probate bar1. Unquestioning traditional deference by all the courts above to those probate courts and conservators is why we presently have this problem of national significance.  That is exactly the purpose that the of remedy of the Writ of Habeas Corpus has historically served, and it must be restored to its rightful place. No other solutions come close to filling the job.

In California, in Browne v. Superior Court of San Francisco County, 43 Cal.App.3d 758 TA \l "Browne v. Superior Court of San Francisco County, 43 Cal.App.3d 758" \s "Browne v. Superior Court of San Francisco County, 43 Cal.App.3d 758" \c 1 , 118 Cal.Rptr. 64, 74 A.L.R.3d 1202 (1940), which Conservatorship of Kemp, 16 Cal.2d 593, 107 P.2d 1, 131 A.L.R. 276 (1974)  TA \l "Conservatorship of Kemp, 16 Cal.2d 593, 107 P.2d 1, 131 A.L.R. 276 (1974)" \s "Conservatorship of Kemp, 16 Cal.2d 593, 107 P.2d 1, 131 A.L.R. 276 (1974)," \c 1 cited by Judge Alsup for the same authority
 in our companion Sect. 1983 case (USCA 9th 04-15900) here followed, we see a pivotal historic California Supreme Court holding of dubious constitutionality. Studying the history of our current California conservatorship laws, this was a fatal turning point leading to a host of dysfunctional progeny.  Here a son acting with the authority of the Santa Barbara probate court as guardian held his elderly and allegedly incompetent mother under suspicious circumstances in virtual isolation in a San Francisco nursing home in what we clearly would recognize today as elder abuse, and habeas review was prohibited from proceeding on the suspect premise that the habeas jurisdiction stayed as well with the original probate court that granted the conservatorship, or that less than complete discharge from the conservatorship may not be entertained by Habeas review.  The Browne habeas petition cast grave doubt on the finding of Mrs. Browne’s alleged incompetence.

The dissenting opinion of J. Shenk in Browne is instructive here: “[t]he guardian does not have unlimited power over the ward, even though the ward be an incompetent person…The office of the writ is to afford the citizen a speedy and effective method of securing the removal of any unlawful restraint upon his liberty; and the statute which confers the right has always been construed in favor of the liberty of the citizen.” In re Rider, 50 Cal.App. 797, 195 P. 965…. The petition is a prima fasciae case for granting of the writ.” Even the majority agreed in principle, “The guardian has the custody and care of the ward, but the ward is not his prisoner. He may limit her activities in a reasonable manner, for her own benefit, but cannot, without good reason, deny her such freedom as is essential to her welfare (Browne at 600-601).”

It is a grave error to eject the Habeas suitor from relief in a neutral reviewing court sending him back to the same court that granted the conservatorship with all the original handicaps that resulted in the unjust disposition in the first place.  In no other area of the law do we more routinely deprive the habeas suitor of his right to review for error.  A federal forum may be the only recourse from a state imposed conservatorship, because corrupt or venal conservators resisting the termination of their illicit powers and resulting exposure may easily defeat a challenge by exercising a denial of discovery acting in concert with the public defender’s office as here in this case denying evidence necessary to defeat her guardian.  Effective discovery is only available in either the superior court that appointed the conservator, which may be infected with local bias or a refusal to admit an original error, or a district court, and not on appellate review.

This was true in Schiavo, as well. Congress and the President clearly recognized from widespread public shock at the apparent impotence of the higher courts and legislature to overturn what appeared to be an unjust disposition in this case that federal habeas review may have been the only last ditch available remedy.  Here a sole private conservator, Michael Schiavo, rightly or wrongly, had been granted total and unlimited powers over his incompetent wife’s very life in conflict with the will of her own family which no state court felt empowered by tradition to question by virtue of the absolute nature of the powers granted to him under our current regime of state laws.  

Whether Michael Schiavo in fact abused those powers, or whether those powers should have been exercised in this way need never be resolved by this Court, as this Court for better or worse declined to enter that fray.  That the federal courts ultimately refused to grant the relief requested and once again deferred to the state courts and Terry Schiavo was ultimately starved to death, is also of no import here.  What is important is that Congress and the President under the pressure of intense public concern recognized the compelling necessity of reassuring public confidence in the ability of the entire judiciary if necessary to overpower a single allegedly abusive state appointed conservator and at last expressed its will clearly, but timidly for only one exceptional situation, a situation that in fact occurs constantly for many families less fortunate to be illuminated in the limelight of press exposure.  There is no legitimate public interest in limiting federal review to only one family without more.  The ambivalence of this resolution has left the public extremely uneasy with the authority granted to state conservators which must be addressed.

The perfect judicial appliance for all such similarly situated cases lies in the time-honored review available in the writ of habeas corpus which has existed from time immemorial for exactly such purposes.  Habeas Corpus is uniquely free from jurisdictional restraints against federal interference with state court decisions, and in fact compels exhaustion.  The new imposition of a requirement for a Certificate of Appealability as a prerequisite to review is the unfair result of Congress’ recent preoccupation with habeas “reform” supposedly intended to correct potentially frivolous capital and terrorist habeas abuse, forgetting consideration of the original common law purpose of habeas for release of innocent persons found in classical habeas situations from unlawful restraint of their liberties by state agents in nominally civil matters. 

We do not ask that the Schiavo bill be stricken down as unconstitutional in its entirety, but only that part that facially denies relief for any other similarly situated habeas suitor. Its purposes are eminently suited for solving a great problem of national importance that every day robs the elderly and dependent adults of their property, dignity and their very lives.

Indeed the facts here can be stated to be even more compelling than they were in Schiavo in many respects.  The only difference is public exposure.  Here, Nancy Golin is not alleged to be in a persistent vegetative state but is yet alive and capable of being saved from state abuse.  Here, the state and not a private individual plays the role of potentially abusive conservator, employing all its vast panoply of resources and influence to defeat her release from captivity.  The plainly expressed ulterior motivation of these state conservators to employ their powers of conservatorship to hold her prisoner in order to defeat a potential liability lawsuit while they draw profits from federal grants is appallingly unjust.  The fact that these state conservators have a long history of regularly killing, maiming, warehousing and drugging their wards makes them eminently unfit, yet it seems that no court may review this single judge’s grant of powers to provide an endless supply of get out of jail free cards.

The only thing we seek here is a Certificate of Appealability affirming in effect that this matter is not frivolous; not a decision on the merits, but merely a chance for the case to proceed de novo to speedy discovery and evidentiary hearing to disclose the truth in a neutral federal forum which has been unfairly denied for four years. State remedies have been exhausted and the court of original jurisdiction regards this conservatorship as permanent and never to be reconsidered.  A “reasonable jurist” could certainly debate the merits of this case, given now that Congress itself and the President has voiced its concern on this very type of matter in response to pubic concern in Schiavo.  Congress and President Bush apparently did not believe such matters “frivolous”, thus neither we urge should this great Court.

V. THIS COURT MUST NOW HEAR THIS CASE OR REMAND DUE TO INTERVENING LEGISLATION

The currency of this Court is principle.  While it is plainly appropriate for individual justices to differ on matters of principle, the credibility of the institution depends upon the consistent articulation of majority principles across cases.  If the rule of law is a law of rules, then those rules constrain this Court as they do every other branch of government.  Here, consistency may not be held to ridicule as the “hobgoblin of small minds”, as it is enshrined to apply to all similarly situated citizens in our Republic under the bedrock of the 14th Amendment. 

 It would therefore now be a mistake for this Court to turn aside review of this case due to the profound harm it may cause these principles in the future.

A granting of the petition for certiorari to the Ninth Circuit thus presents this court with a timely opportunity to conclusively resolve claims of any future reach of the Schiavo bill on similar equal protection grounds and progeny.

CONCLUSION

Wherefore, petitioners respectfully request that the Supreme Court grant their petition for a rehearing of the previously denied petition for a writ of certiorari to the Ninth Circuit Court of Appeals below for Review of their Petition for Habeas Corpus with a Certificate of Appealability.

Respectfully submitted, 

Dated May 20, 2005

Jeffrey R. Golin,

Pro Se Petitioner

13736 De Leon Ave

Santa Nella, CA 96322

(650) 814-6284

Certification Pursuant to Rule 44.2

Petitioners certify that this petition for rehearing is presented in good faith and not for the purposes of any delay.  The contents of the petition for rehearing are limited to matters cognizable under Rule 44.2 of the Rules of this Court.

_______________

Jeffrey R. Golin

















































� For an appalling example, see “Guardian Angels”, by Christopher Manes, in California Lawyer, January 1, 2000� TA \l "\“Guardian Angels\”, by Christopher Manes, in California Lawyer, January 1, 2000" \s "\"Guardian Angels\", by Christopher Manes, in California Lawyer, January 1, 2000" \c 8 �, re 1999 Riverside County, a huge California conservatorship scandal allegedly involving a judge, the public guardian and the office of the public defender. 


� As Judge Alsup held in his denial (Orig. Pet., App. at 10a): “Thus, the state court has exclusive and continuing jurisdiction over issues related to Nancy's conservatorship. If any constitutional challenges lie (a matter this order does not reach), they are within the purview of the probate court.”
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